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INTRODUCTION
For almost a decade, defendants secretly conspired to fix the price of LCD
panels—a key component in mobile phones. They targeted plaintiff Motorola,1 a
U.S. company, coveting the LCD demand created by Motorola’s large share of the
U.S. mobile-phone market. They even set up offices in Illinois to facilitate
negotiations and help design components for Motorola’s U.S.-bound phones. Thus,
while defendants delivered most of their LCDs to Motorola’s foreign manufacturing
subsidiaries, they did so anticipating that many of them would be immediately
incorporated into Motorola phones imported into and sold in the United States.
And so they were: During the relevant period, Motorola sold more phones in the
U.S. than any other country, and each was more expensive to make, import, and
purchase because the price of an essential component had been fixed. Ultimately,
defendants’ conduct put billions in price-fixed LCD panels into the American
market through Motorola products, at a huge cost to Motorola, U.S. consumers, and
the domestic economy.
Most defendants admitted their Sherman Act violations or were prosecuted
by the United States Department of Justice and convicted—leading to jail sentences
for key executives and billions in fines reflecting the domestic harm they caused.
Some even acknowledged targeting Motorola as a basis for their pleas and avoided

1

Motorola, Inc. filed this lawsuit in 2009. It was succeeded by plaintiff Motorola
Mobility after a corporate reorganization. For simplicity, we refer to the U.S. parent as
“Motorola” and to relevant subsidiaries with more particularized descriptions. Motorola
has been headquartered in Illinois since its founding in 1928. Other facts herein regarding
Motorola’s corporate operations are limited to the conspiracy period.

1
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restitution orders on the theory that U.S. civil actions would compensate their
victims. But when Motorola sought to recover for the very same conduct,
defendants surprisingly argued that the Sherman Act did not apply to any LCD
panels delivered abroad. An MDL court disagreed and remanded the case for trial,
but the district court below reversed that decision, reaching a dangerous result for
U.S. antitrust enforcement.
The Sherman Act’s geographic boundaries are clarified by the Foreign Trade
Antitrust Improvement Act (“FTAIA”), 15 U.S.C. §6a, which puts certain “conduct”
involving wholly foreign commerce beyond the Sherman Act’s reach for both private
plaintiffs and the federal government. See Minn-Chem, Inc. v. Agrium Inc., 683 F.
3d 845, 863 (7th Cir. 2012) (en banc). The FTAIA provides that such conduct falls
outside the Sherman Act unless it (1) also “involves” U.S. import commerce or (2)
has a sufficiently proximate “effect” on U.S. import or domestic commerce.
As these caveats indicate (and the legislative history overwhelmingly
confirms), the FTAIA was enacted to protect U.S. companies from the application of
U.S. antitrust laws when their allegedly anticompetitive activities affected only
foreign markets, while preserving the Sherman Act claims of U.S. companies and
consumers with respect to conduct that does cause domestic harms. Indeed, there is
no plausible account of the text or congressional intent that would immunize foreign
cartels that target American companies with price-fixed products they know are
headed straight for the United States. Both civil actions and DOJ enforcement
vitally depend on that most basic point.

2
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As Motorola explains below, defendants’ conduct is clearly subject to U.S. law
because it both targeted U.S. import commerce and at least affected U.S. commerce
in the way the FTAIA requires. Indeed, even applying additional limitations
proposed by defendants that have no basis in the FTAIA, Motorola still has a viable
Sherman Act claim. The contrary decisions below should be reversed.
JURISDICTION
The district court had jurisdiction under 28 U.S.C. §1331, as this case arises
under the Sherman Act, 15 U.S.C. §1. It entered summary judgment for defendants
regarding most of Motorola’s claim on January 23, 2014. It certified that order for
review pursuant to 28 U.S.C. §1292(b) on February 13, 2014. Motorola timely
requested interlocutory appeal on February 24, 2014, which this Court granted on
July 15, 2014. This Court has jurisdiction under §1292(b).
Defendants delivered one percent of their price-fixed sales to Motorola
directly into the United States. Those deliveries are concededly subject to U.S. law,
and the decisions below permit that portion of Motorola’s claim to go to trial. This
appeal concerns the sales delivered to Motorola’s manufacturing subsidiaries
abroad. The same trial issues (mostly, damages) will arise for all the sales at issue,
but will not impact the FTAIA question presented in this appeal.
STATEMENT OF THE ISSUE
Defendants fixed the price of LCD panels. They targeted Motorola, a U.S.
company, and negotiated a single price applicable to all Motorola LCD purchases
whether delivered to the United States or to Motorola’s manufacturing subsidiaries
abroad. Motorola controlled all the material terms of the transactions, and
3
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defendants knew that a substantial number of panels delivered abroad would be
immediately incorporated into Motorola products for importation and sale to U.S.
customers at an inflated cost. The question presented is:
Whether defendants’ sales of price-fixed LCD panels delivered to Motorola’s
foreign manufacturing subsidiaries are subject to the Sherman Act.
STATEMENT OF THE CASE
I.

FACTUAL BACKGROUND
A.

Defendants Conspire To Fix LCD Prices

Defendants manufacture LCD panels, which use a liquid crystal film to
display information on a thin surface. Such displays are an important component
in designing consumer-friendly mobile phones.
Unlike some inputs, however, LCD panels have no utility apart from their
component value. See Third Amended Complaint (“TAC”) ¶78, SA155. Once a
device manufacturer chooses a supplier, the supplier delivers a bespoke panel
whose only possible use is inclusion in the manufacturer’s product. Accordingly, the
markets for LCD panels and “LCD products”—i.e., products incorporating LCD
panels—are inextricably intertwined, and the demand for panels derives directly
from the demand for LCD products. TAC, ¶¶78, 80, SA155.
Beginning as early as 1998, and continuing through 2006, defendants
secretly conspired to fix LCD-panel prices. TAC ¶2, SA135. Their conduct involved
the most fundamental antitrust violations: express agreements on pricing and on
how to limit output to effectuate the conspiracy. Id. ¶¶101-106, SA162-64. These
were not offhand conversations among low-level sales reps; this was a brazen and
4
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organized effort that included top-ranking executives at sophisticated companies.
Id. ¶¶104-105, SA163. The result was a highly effective cartel that consistently
inflated LCD prices. Id. ¶¶208-222, SA193-96.
B.

Defendants Target Motorola’s Large Share Of The U.S. MobilePhone Market

Motorola is an American company headquartered in Illinois that designs and
produces high-end consumer electronics. It has long been a critical player in the
U.S. mobile-phone market. Throughout the relevant period, Motorola had a top
share of the U.S. market, and sold more phones in the United States than anywhere
else.
For that reason, Motorola became a major target for the cartel. As the MDL
court found, “defendants targeted Motorola in the United States for defendants’
sales and marketing of LCD panels,” because “[d]efendants knew that Motorola sold
mobile devices in the United States and that the United States was one of the
largest markets for mobile devices in the world.” Order Denying Summ. J. (“SJ
Order”), A32. Countless internal communications from defendants confirm their
focus on Motorola’s U.S. market share and desire to access this source of LCD
demand. See Motorola’s Opp. To Summ. J. 19-20 & nn.29-33 (“SJ Opp.”), SA242-43.
One representative example is a presentation from defendant AUO showing the
number of mobile-phone users in North America, noting Motorola’s U.S. operations,
and setting a goal to become one of Motorola’s top suppliers. See id. n.33, SA243.
Defendants thus did not cartelize the LCD-panel market in a vacuum, only
incidentally harming companies like Motorola insofar as they happened to use
5
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LCDs. To the contrary, defendants’ illegal conduct reflected a particularized effort
to target Motorola and access its demand for LCD panels in its U.S.-bound products.
Defendants established subsidiaries in Illinois to better target Motorola. SJ Order,
A32 (collecting statements acknowledging that defendants established Illinois
offices to get “direct access to Moto/Chicago and its global network”). They
exchanged information about their negotiations with Motorola, and used that
information in determining prices. SJ Opp. 21-27 & nn.34-41, SA244-50. In one
example, a Samsung executive responded to a Motorola discount request by asking
for time to discuss the “new spec” with the factory, whereupon he actually called his
co-conspirators to ask how they were responding. Based on the information he
obtained, he recommended to his superiors that they maintain the higher price. See
id. 26, SA249; 21-25, SA244-48 (detailing other illegal exchanges of Motorolaspecific information). Defendants also monitored the “street prices” of U.S. LCD
products and used those prices “as a benchmark for establishing, organizing, and
tracking their price-fixing of LCD Panels.” TAC ¶179, SA186; SJ Opp. 18 & n.23,
SA241.
Briefly put, defendants’ price-fixing did not just foreseeably affect the U.S.
market for Motorola’s LCD-containing products; rather, that was a carefully
calculated and fully intended result. Defendants well knew that their conduct
would raise the price of LCD products Motorola made for, imported into, and sold to
customers in the United States, and targeted Motorola to access that substantial
source of LCD demand. TAC ¶¶172-179, SA183-86.

6
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Defendants Successfully Overcharge Motorola Through
Company-Wide Negotiations With Its U.S. Parent

Defendants, like many electronic-components producers, manufactured their
product primarily in Asia. Motorola, like many American companies, developed
manufacturing operations in Asia to be closer to its suppliers and take advantage of
lower production costs. Defendants thus delivered most of their LCD panels to
Motorola’s manufacturing subsidiaries in China and Singapore. But as defendants
knew, all aspects of Motorola’s mobile-phone business began and ended with the
U.S. parent: Motorola designed the phones; selected component parts and
manufacturers; determined the prices, quantities, and terms on which those
components would be purchased throughout the company; managed the
manufacturing and distribution process; and dictated the terms on which finished
products were imported and sold to Motorola’s customers in the United States. See
TAC ¶¶146-156, SA176-79.2
In particular, Motorola’s purchasing decisions were governed by its design
and procurement teams based in Illinois. SJ Opp. 2-10, SA225-33. These teams
were responsible for choosing LCD suppliers who met Motorola’s technological and
logistical needs. Id. 6, SA229. They would then “engage potential LCD panel
suppliers in pricing negotiations in order to establish a single LCD panel price that
would apply to Motorola’s operations around the world.” Id. 7, SA230. These teams

These facts are laid out in exhaustive detail at SJ Opp. 3-28 & nn.3-42, SA226-51.
Some are disputed, but must nonetheless be assumed in Motorola’s favor in this procedural
posture. Infra pp.15-16.
2

7
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made the final determinations with respect to negotiating prices and allocating
shares among suppliers. See id. 9, SA232. Motorola’s foreign subsidiaries would
issue and take delivery on purchase orders, but (as the MDL court found) the
material terms were controlled by Motorola itself. SJ Order, A33.
Again, defendants’ conduct reflected their understanding that access to
Motorola’s LCD demand would come from its U.S.-based operations. Not only did
defendants establish Illinois offices, they sent staff to work with Motorola for weeks
at a time, becoming integral parts of the design and manufacturing process. SJ
Opp. 18-19, SA241-42. The issues defendants’ engineers addressed related
specifically to U.S.-bound LCD products, TAC ¶¶84-86, SA156-57; for example,
Samsung engineers described one such problem, related to polarized sunglasses, as
“a problem in ‘cell phones for the US market.’” TAC ¶83, SA156. Defendants’ sales
officials and executives likewise met routinely with Motorola personnel in Illinois to
negotiate prices and supply deals. TAC ¶¶146-55, SA176-78.
Having integrated themselves into the design of Motorola’s U.S. products,
and intentionally manipulated Motorola’s price negotiations by illegally exchanging
Motorola-specific information, defendants were able to establish an inflated price
for Motorola’s LCD purchases throughout its worldwide supply chain. That single,
inflated price—finally approved by Motorola executives in the United States—was
applied to all Motorola purchases, wherever they were delivered: As one of
defendants’ own employees put it, “there was one global price. … [W]herever
Motorola would purchase LCD [panels]—in different facilities Motorola would

8
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purchase the product, they would all purchase at the, quote-unquote, Motorola
price.” SJ Opp. 10, SA233.
Indeed, although defendants have constantly tried to emphasize the separate
existence of Motorola and its corporate subsidiaries, that attempted distinction has
always obscured the substantive reality of an integrated, company-wide process for
designing, building, importing, and selling Motorola phones. Motorola designed the
phones in the United States (with defendants’ input on LCD panels); Motorola
sourced its components and controlled all the terms of their purchase from the
United States (in negotiations with defendants, which they rigged through illegal
Motorola-specific price communications); and Motorola imported those phones and
sold them to U.S. customers (at prices the defendants monitored, to better
coordinate their conspiracy). Motorola also repatriated the profits from these
subsidiaries, id. 27-28, SA250, whose only business was making Motorola products.
Thus, as Motorola has consistently explained, it functioned with its subsidiaries as
a “single enterprise,” TAC ¶¶6, 153, 196, SA136, 178, 190, and ultimately suffered
the injury from defendants’ price-fixing conduct as a result. Id. ¶¶6, 156, 175, 19697, SA136, 179, 184-85, 190. That is true both as a technical matter—because
“Motorola, Inc. itself” imported its LCD products for sale at a higher cost, see, e.g.,
id. ¶¶172-79, SA183-86—and as a matter of substance, because the corporate
distinction between Motorola and its subsidiaries has no antitrust-economics
relevance in either the LCD-panel or mobile-phone market.
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The Cartel Is Discovered And Prosecuted

The cartel was eventually discovered and prosecuted by several antitrust
authorities, including the United States. Over a dozen executives were sentenced to
U.S. prison terms, and defendants paid record criminal fines. TAC ¶¶124-38,
SA169-74. Some defendants specifically acknowledged fixing the price of panels
sold to Motorola as the basis for their allocution. See Plea Agreement, United States
v. Sharp Corp., SA45; Plea Agreement, United States v. Epson Imaging Devices
Corp., SA29.
In calculating the affected volume of commerce, DOJ included all LCD panels
incorporated into U.S.-bound products by the subsidiaries of U.S. manufacturers,
and the court approved fines based on that calculation. See TAC ¶¶188-190, SA18889. Such fines reflect DOJ’s longstanding position that component price-fixing has
a serious anticompetitive impact on the U.S. economy when those components are
imported in finished products. See, e.g., Br. of U.S., 7-8, 21, 24, Minn-Chem, Inc. v.
Agrium, Inc., No. 10-1712 (7th Cir. Jan. 12, 2012) (Dkt. 62-2) (“U.S. Minn-Chem
Br.”); Leah Nylen, Law360 (Feb. 21, 2014), SA297 (reporting Deputy AAG Snyder’s
statement that U.S. law applies to foreign cartels with respect to goods “sold to
wholly owned subsidiaries of [U.S. companies that] were incorporated into finished
products that US OEMs purchased and then sold to US consumers in the United
States.”). Similarly, in prosecuting defendant AUO—which refused to plead
guilty—DOJ sought and obtained an instruction that defendants could be convicted
under the Sherman Act for fixing the price of panels incorporated into U.S.-bound
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products. See United States v. Hui Hsiung, No. 12-10514, 2014 WL 3361084, at *7
(9th Cir. July 10, 2014).
Defendants notably resisted a restitution order in these criminal proceedings
on the theory that private civil actions in U.S. courts under U.S. law would
compensate victims. That promise was a key reason why DOJ agreed not to seek
restitution and the courts accepted defendants’ guilty pleas without it. TAC ¶189,
SA188-89.
II.

PROCEEDINGS BELOW
Motorola filed an individual damages suit in Illinois, which was consolidated

with other victims’ in a California MDL. Motorola sought recovery for three
categories of purchases: (1) panels delivered to Motorola in the United States
(“Category 1,” about 1% of purchases); (2) panels delivered to Motorola facilities
abroad and incorporated into LCD products sold in the United States (“Category 2,”
about 42%); and (3) panels delivered abroad and incorporated into products
ultimately sold overseas (“Category 3,” about 57%). TAC ¶¶185-187, SA188.
Even though defendants’ guilty pleas and fines reflected Category 2 sales—
and defendants resisted restitution on the ground that U.S. victims would be
compensated—defendants argued that Motorola could not recover under U.S. law
for any panels that were initially delivered abroad, even those immediately
incorporated into U.S.-bound phones. Defendants argued that their deliveries
created only “foreign injury” not subject to U.S. law. See, e.g., Order Granting Mot.
To Dismiss (“MTD Order”), A10 (“Defendants contend that Motorola’s foreign
injuries occurred when the panels were purchased abroad, before Motorola imported
11
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those panels (as contained in finished products) into the United States.”). They
argued that Motorola needed to be “held” to its decision to incorporate separate
foreign subsidiaries, and (in the words of the FTAIA) that their conduct could
neither “involve” imports nor satisfy the “direct-effects” exception insofar as the first
purchaser of their product was technically a foreign corporation taking delivery
abroad—even if the purpose of the delivery was immediate importation into the
United States in finished products. Id.
Motorola opposed, emphasizing that defendants had harmed Motorola itself
in the United States by targeting and adversely affecting the U.S. market for LCD
products that contained their price-fixed panels. See Motorola’s Opp. To Mot. To
Dismiss at 3, (“MTD Opp.”), SA69. Where defendants urged the court to focus on
the “foreign injury” allegedly experienced by Motorola’s subsidiaries, Motorola
urged the Court to recognize that Motorola itself was injured by defendants’
conduct, which had necessarily increased the price that Motorola was paying to
manufacture and import its LCD-containing products for sale in the United States.
Id. 3, 6, 19-21, SA69, 72, 85-87. Motorola specifically objected to a version of the
FTAIA’s “direct-effects” exception that would incorporate the direct-purchaser rule
from Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977), and ignore the injuries
defendants knowingly caused to Motorola’s U.S. business through their deliveries
abroad. MTD Opp. 20, SA86.
The MDL court initially sided with defendants. Citing Third Circuit
precedents, it held that defendants’ conduct could not “involve” imports because it

12

Case: 14-8003

Document: 84

Filed: 08/29/2014

Pages: 126

was Motorola, not defendants, who imported the price-fixed panels. See MTD
Order, A7 (citing Turicentro, S.A. v. Am. Airlines Inc., 303 F.3d 293, 303 (3d Cir.
2002) and Animal Sci. Prods., Inc. v. China Nat’l Metals, 702 F. Supp. 2d 320, 327
(D.N.J. 2010)). And in assessing the “direct-effects” exception, the MDL court
accepted defendants’ position that Motorola could assert only “foreign injuries”
suffered by its subsidiaries, which it viewed as upstream from any effects on U.S.
commerce that resulted from importing the phones. See MTD Order, A10. The
court acknowledged Motorola’s allegations that defendants’ conduct “directly and
substantially affected the price of LCD Panels and products which contained LCD
panels … purchased in the United States” and that “[t]hese effects g[a]ve rise to
Motorola’s antitrust claim,” id., A9 (emphasis added), but ultimately paid those and
other similar allegations no mind.
Instead, the MDL court considered only whether Motorola’s complaint had
sufficiently alleged a connection between U.S. LCD-panel prices and the “global
prices” that caused the subsidiaries’ allegedly “foreign” injuries—concluding that it
did not. Id., A10. It thus found that the domestic effects of defendants’ conduct did
not “give rise to” the claim by Motorola’s subsidiaries under the FTAIA’s directeffects exception, see 15 U.S.C. §6a(2), and granted dismissal with leave to amend.
MTD Order, A10.
Because the MDL court signaled that it was receptive to a theory predicated
on a connection between the U.S. and global prices that Motorola paid for LCDs
(hereafter, the “single-price theory”), Motorola emphasized that argument going
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forward. After amending its complaint, Motorola successfully opposed a second
motion to dismiss, and a motion for summary judgment. See A16. The MDL court
ultimately concluded that there was substantial evidence that Motorola’s
subsidiaries purchased LCD panels “at the price and quantity determined by
Motorola in the United States” and applicable to all Motorola purchases, foreign
and domestic. SJ Order, A33.
In pressing this theory, however, Motorola continued to emphasize that it
sustained its own injuries, in the United States, when defendants knowingly
targeted and adversely affected the market for Motorola’s LCD-containing products,
which Motorola itself imported for sale to U.S. customers. See, e.g., Motorola’s Opp.
To Mot. To Dismiss Second Am. Compl. at 2, 23-24 (“Second MTD Opp.”), SA98,
119-20; TAC ¶¶146, 153-56, 172, 174, 178-79, 192, 196-97, SA176, 178-79, 183-84,
185-86, 189, 190. Motorola further emphasized that it functioned with its
subsidiaries as a “single enterprise,” ultimately suffering the relevant harms. See
Second MTD Opp. 23-24, SA119-20. But the MDL court did not change its view on
these points. Having endorsed the separate, single-price theory, it simply
remanded the case to the Northern District of Illinois for trial.
At that point, defendants asked the district court to reconsider and reverse
the MDL decision. Motorola opposed largely on the grounds that Seventh Circuit
precedent unambiguously prohibits district courts from simply overruling matters
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determined in MDL proceedings.3 It also argued that any reconsideration should
include whether defendants’ conduct had “involved” import commerce based on
defendants’ targeting of Motorola’s U.S.-bound LCD products. In this regard,
Motorola emphasized that the Third Circuit had rejected the rule the MDL court
had adopted, reversing the very opinions it cited. See Motorola’s Opp. To
Reconsideration at 23-24, SA293-94.
Without further briefing or merits argument, the district court granted
reconsideration. It refused to revisit the other matters addressed by the MDL court,
but did reconsider the single-price theory and held that—in its view of the same
facts—that theory did not suffice under the FTAIA’s direct-effects exception. It thus
granted summary judgment as to all panels delivered abroad. See Reconsideration
Order, A36.
Because the small set of Category 1 purchases remained for trial, the district
court certified its ruling for interlocutory appeal under 28 U.S.C. §1292(b). After
extended proceedings,4 this Court ultimately granted permission for this appeal.
STANDARD OF REVIEW
As explained above, some of Motorola’s theories were rejected on a motion to
dismiss, and some at summary judgment. Review in both postures is de novo,
“draw[ing] all favorable inferences” in Motorola’s favor. Williams v. Seniff, 342 F.3d

See, e.g., Williams v. C.I.R., 1 F.3d 502, 503 (7th Cir. 1993) (“The second judge … is
not free to [alter previous rulings] … merely because he has a different view of the law or
facts from the first judge.”).
3

For a full history of the proceedings in this Court, see Motorola’s Petition for
Hearing En Banc, Dkt. 76.
4
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774, 781 (7th Cir. 2003). The Court “must accept [the complaint’s] allegations as
true” for purposes of the dismissal, Brooks v. Ross, 578 F.3d 574, 581 (7th Cir.
2009), and all disputed facts must be assumed in Motorola’s favor. If “doubts
remain as to the existence of a material fact, then those doubts should be resolved
in favor of the nonmoving party and summary judgment denied.” Wolf v. Fitchburg,
870 F.2d 1327, 1330 (7th Cir. 1989).
SUMMARY OF ARGUMENT
Defendants seriously harmed the U.S. economy when they colluded to fix the
prices that Motorola paid for LCD panels. They nonetheless maintain that, because
they delivered their products to Motorola’s foreign subsidiaries, the FTAIA exempts
their manifestly anticompetitive conduct from the Sherman Act. That contention—
ultimately accepted by the courts below—is diametrically opposed to the actual
purposes and meaning of the FTAIA.
As an initial matter, the FTAIA was intended to protect U.S. companies
whose allegedly anticompetitive activities affected only foreign markets, while
reaffirming that “the U.S. antitrust laws reach foreign conduct that harms U.S.
commerce.” Minn-Chem, 683 F.3d at 858. The Supreme Court caselaw confirms
this point, as does the legislative history and context. See F. Hoffmann-La Roche
Ltd. v. Empagran S.A., 542 U.S. 155 , 165 (2004) (“[A]pplication of our antitrust
laws to foreign anticompetitive conduct [under the FTAIA] is … reasonable, and
hence consistent with principles of prescriptive comity, insofar as they reflect a
legislative effort to redress domestic antitrust injury that foreign anticompetitive
conduct has caused”). Indeed, Empagran makes clear that U.S. antitrust law has
16
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long applied to such conduct, and it must continue to do so if the U.S. is to protect
its own markets from foreign cartels. Motorola complains about the very
transactions that harmed U.S. commerce. The FTAIA was intended to preserve
that kind of claim, not circumscribe it.
In fact, defendants’ conduct remains subject to the Sherman Act under both
of the caveats in the FTAIA. Defendants conduct either “involve[d]” import
commerce, 15 U.S.C. §6a (introductory clause), or at least adversely affected U.S.
commerce in the precise way the FTAIA requires, id. §6a(1)-(2).
Defendants’ conduct “involved” import commerce because they specifically
targeted Motorola’s business manufacturing phones and importing them for sale to
U.S. customers. Defendants’ worked hard to get their price-fixed panels into
Motorola’s U.S. products. As the MDL court found, they targeted Motorola because
of its large share of the domestic mobile-phone market. And they knew their
conduct would raise those products’ cost.
Relying on Third Circuit precedent, the courts below nonetheless rejected this
argument, holding that this FTAIA provision only applies when the defendants
themselves import the price-fixed product. But even the Third Circuit has since
rejected that flawed rule, holding instead that conduct “involves” import commerce
when it “targets” or is “directed at” import commerce. That correct standard is
easily satisfied here.
In any event, defendants’ conduct at least adversely affected U.S. import or
domestic commerce under the FTAIA’s “direct-effects exception.” 15 U.S.C. §6a(1)-
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(2). This provision requires a (1) direct, (2) substantial, and (3) reasonably
foreseeable effect on U.S. commerce that (4) “gives rise to a claim” under the
Sherman Act. In seeking reconsideration, defendants did not even dispute that the
first three elements are met here. Nor could they, given that they knew their
conduct would put billions in price-fixed LCD panels into U.S.-bound phones sold to
U.S. customers.
Defendants do dispute whether these effects “gave rise to” Motorola’s claim.
Their view—adopted below—is that the claim belongs to Motorola’s foreign
subsidiaries, who cannot complain about effects in U.S. commerce because they are
“upstream” from any effects that follow from importing the finished phones.
Motorola, meanwhile, cannot raise its own claim because it is “downstream” from
the direct-purchaser subsidiaries, and so barred by Illinois Brick. This convenient
dilemma means that no one can complain about defendants’ conduct, despite its
substantial harms to U.S. commerce. This cannot be right, and indeed, this gambit
fails for three reasons.
First, defendants simply misunderstand the “gives rise to” requirement. It
does not limit plaintiffs to complaints exclusively about effects felt in U.S. import or
domestic commerce. Rather, it requires that the conduct the plaintiff complains
about have U.S. effects that are anticompetitive. The Supreme Court defined it just
that way in Empagran, holding that the FTAIA requires “an effect of a kind that
antitrust law considers harmful, i.e., the ‘effect’ must ‘give rise to a Sherman Act
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claim.’” 542 U.S. at 162. That is because the legislative history on this point is
unmistakable, and rejects defendants’ view in so many words.
Second, even if the “gives rise to” requirement did limit plaintiffs to
complaints exclusively about effects in U.S. commerce, Motorola clearly asserts such
claims. Defendants adversely affected the import commerce in Motorola phones,
and Motorola holds the claim on both sides of that import transaction. If the
subsidiaries do not have claims as importers whose sales were adversely affected by
defendants’ price-fixing, then Motorola surely does in buying the phones from the
subsidiaries. Defendants’ remarkable effort to avoid that result by incorporating
Illinois Brick into the FTAIA is unfaithful to both the FTAIA and Illinois Brick. It
also utterly ignores the economic substance of Motorola’s corporate operations with
respect to the transactions at issue.
Third, even rejecting all of the foregoing, Motorola would still prevail on the
single-price theory approved by the MDL court. The courts have unanimously held
that such a theory can prevail if there is a proximate causal relationship between
the U.S. price and the price paid abroad. There is no more proximate relationship
than an actual single price negotiated in the United States and applicable to
purchases both here and overseas. Defendants’ fixing of that price thus affected
U.S. commerce (because it inflated the price for domestic purchases of LCD panels)
and that gave rise to the claim of Motorola’s subsidiaries (when that price was
applied as such to panel purchases they received abroad).

19

Case: 14-8003

Document: 84

Filed: 08/29/2014

Pages: 126

These arguments apply most clearly to LCD panels that ultimately ended up
in U.S. phones. But under the unique facts of this case, Motorola should be able to
recover for panels that ended up in phones sold abroad as well. That is because the
FTAIA determines what “conduct” is subject to the Sherman Act, and here,
defendants’ conduct did not differentiate between these two categories of LCD
panels. Instead, they simply marketed and delivered their price-fixed panels to
Motorola knowing that more would end up in the United States than anywhere else.
That “conduct” is thus subject to the Sherman Act, even for those panels that—on
an entirely post-hoc analysis—ended up being sold in phones abroad.
ARGUMENT
I.

THE FTAIA DOES NOT LIMIT, AND WAS NOT INTENDED TO
LIMIT, CLAIMS BY THE VICTIMS OF TRANSACTIONS THAT HARM
U.S. MARKETS
Enacted in 1982, the FTAIA clarifies the reach of the Sherman Act—which,

by its own terms, applies to conspiracies “in restraint of trade or commerce … with
foreign nations.” 15 U.S.C. §1. Because “the statute is a web of words,” Hui
Hsiung, 2014 WL 3361084, at *10, its text and purposes are easily misunderstood.
But the bottom line is this: The FTAIA was enacted to protect U.S. companies
operating in export commerce and foreign markets, and so clarifies that U.S. law
applies only to claims by the victims of anticompetitive conduct that harms U.S.
markets. Conversely, it was not remotely intended to limit such claims, which have
long protected U.S. markets, businesses, and consumers from international cartels.
Indeed, the FTAIA “reaffirm[s] the well-established principle that the U.S. antitrust
laws reach foreign conduct that harms U.S. commerce.” Minn-Chem, 683 F.3d at
20
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858 (citing Empagran, 542 U.S. at 165). An interpretation foreclosing such claims
would thus be wildly at odds with the statutory goals.
Before the FTAIA, the Sherman Act’s reach was governed by United States v.
Alcoa, 148 F.2d 416, 444 (2d Cir. 1945) (L. Hand, J.). Under its test, “the Sherman
Act applie[d] to foreign conduct that was meant to produce and did in fact produce
some substantial effect in the United States.” Hartford Fire Ins. Co. v. California,
509 U.S. 764, 796 (1993). This “intended effects” test used markedly similar
language to the FTAIA’s “direct-effects exception.” See 15 U.S.C. §6a(1)-(2).
No court in this case has questioned whether that standard would be
satisfied here, and it clearly would be. Defendants delivered their products
knowing that they would be immediately incorporated into Motorola phones and
that more of those phones were headed to the U.S. than anywhere else. Indeed,
defendants worked hard to tap into the LCD demand provided by Motorola’s large
share of the domestic mobile-phone market, and specifically colluded with respect to
Motorola’s prices. See supra pp.5-8. The result was that Motorola ultimately
imported billions in price-fixed panels in the form of finished phones with inflated
prices. This easily suffices to show intended and substantial U.S. effects.
One problem with the Alcoa regime, however, was that it arguably left U.S.
companies subject to the stringent demands of U.S. antitrust law even when their
conduct was aimed solely at foreign markets—where their foreign competitors were
subject to less exacting rules. That is because the test applied to foreign conduct;
arguably, actions undertaken by domestic companies did not need to satisfy Alcoa
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at all. Accordingly, the FTAIA was passed “to exempt from the Sherman Act export
transactions that did not injure the United States economy,” Hartford Fire, 509 U.S.
at 796 (citing H.R. Rep. No. 97-686, pp.2-3, 9-10 (1982) (emphasis added)); its
predominant purpose was “to assure U.S. companies that they would not be subject
to potentially stricter U.S. antitrust laws when they were conducting business
wholly in foreign markets.” United Phosphorus, Ltd. v. Angus Chem. Co., 322 F.3d
942, 962 (7th Cir. 2003) (Wood, J. dissenting) (opinion adopted in Minn-Chem, 683
F.3d at 845).
Textually, the FTAIA achieves this goal by declaring conduct involving
wholly foreign commerce outside the Sherman Act, while reaffirming that certain
such conduct remains within the Act’s reach. First, “conduct involving … import
trade or import commerce” remains subject to the Sherman Act. 15 U.S.C. §6a
(introductory clause). This is called the “import-commerce exclusion,” because
conduct involving import trade or commerce is only “subject to the Sherman Act’s
general requirements for effects on commerce, not to the special requirements
spelled out in the FTAIA.” Minn-Chem, 683 F.3d at 854.
Second, any conduct involving only exports or wholly foreign commerce
nonetheless remains subject to the Sherman Act if it “has a direct, substantial and
reasonably foreseeable effect” on U.S. import or domestic commerce, and that effect
“gives rise to a [Sherman Act] claim.” 15 U.S.C. §6a(1)-(2). This is called the
“direct-effects exception,” and it ensures that the Sherman Act continues to apply
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even to “truly foreign commerce” if it has a sufficiently proximate, anticompetitive
effect on U.S. markets. See Minn-Chem, 683 F.3d at 854.5
The legislative history and the doubled protection for “import commerce” in
the text strongly suggest that the FTAIA’s sole purpose was to immunize certain
export transactions from U.S. antitrust law, and that its test should not apply at all
to claims that have to do with import products and markets. See H.R. Rep. No. 97686 at 9 (“To remove any possible doubt, the subcommittee amendment modified
the legislation to make clear that it applied only to ‘export’ trade.”). Even the
language extending the bill to wholly foreign commerce was intended to redouble
protections for potential U.S. defendants for transactions lacking any domestic
effects—transactions already excluded from the Sherman Act as to foreign
defendants by Alcoa. See id. at 10 (noting change to avoid “any possibility that,
because of uncertainly growing out of American ownership, such firms will be
subject to a different and perhaps stricter regimen of antitrust than their foreign
competitors of foreign ownership”). There simply is no suggestion anywhere in the
legislative history—and it is frankly hard to imagine—that Congress intended to
limit the protections of U.S. law for U.S. markets, consumers, or businesses.
Indeed, “one of the [Sherman Act’s] express goals … was to combat the trusts
and cartels which, as Senator Sherman put it, were ‘imported from abroad.’”
Hearings on H.R. 2326 Before the Subcomm. on Monopolies and Commercial Law of

The direct-effects exception also applies to conduct that affects the business
opportunities of U.S. exporters, see 15 U.S.C. §6a(1)(B).
5
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the House Judiciary Comm., 97th Cong. 42 (1981) (Prof. James A. Rahl). As a
result, from shortly after adoption, the Sherman Act was applied to foreign conduct
by international conspiracies to the extent they caused anticompetitive effects in
the United States. See, e.g., United States v. Am. Tobacco Co., 221 U.S. 106, 172,
182 (1911); United States v. Nat’l Lead Co., 332 U.S. 319, 348 (1947); Timken Roller
Bearing Co. v. United States, 341 U.S. 593 (1951). As the Supreme Court made
clear in Empagran, the FTAIA is fully consistent with this longstanding view of how
the Sherman Act applies to foreign conduct whose anticompetitive effects at home
and abroad are “inextricably bound up.” 542 U.S. at 171-72 (discussing the above
cases and Industria Siciliana Asfalti, Bitumi, S.p.A. v. Exxon Research & Eng’g Co.,
No. 75 Civ. 5828, 1977 WL 1353 (S.D.N.Y., Jan.18, 1977), a case relied on in
drafting the FTAIA). In such cases, even wholly foreign plaintiffs (unlike Motorola)
can invoke the protections of the Sherman Act. See id.
To be sure, courts have recognized that the language of the FTAIA has a
further effect: It clarifies that conduct affecting only foreign commerce is outside
the Sherman Act whether the defendant is a U.S. company or not, thus “assur[ing]
foreign countries and their citizens that they would not be swept into a U.S. court to
answer under U.S. law for actions that were of no legitimate concern to the United
States.” United Phosphorus, 322 F.3d at 962 (Wood, J., dissenting). But as the text
indicates, it does so largely by codifying Alcoa’s foreign-conduct standard. No court
has remotely held that sales by international cartels to U.S. plaintiffs that would
have been subject to a Sherman Act claim under Alcoa would somehow flunk the
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FTAIA. That would, in fact, be a very inappropriate result for a statute that was
“not intended to restrict the application of American laws to extraterritorial conduct
where the requisite effects exist.” H.R. Rep. No. 97-686, at 13.
Accordingly, as this Court articulated the test in Minn-Chem, the FTAIA
preserves a Sherman Act claim if the defendant’s conduct either (1) involves import
trade or commerce or (2) creates a “reasonably proximate,” “substantial,” and
“foreseeable” effect on import or domestic trade or commerce that is subject to a
“substantive claim under the Sherman Act,” 683 F.3d at 854. This test “remov[es]
from the Sherman Act’s reach … commercial activities taking place abroad, unless
those activities adversely affect domestic commerce [or] imports to the United
States.” Empagran, 542 U.S. at 161 (emphasis added).
This case should, therefore, be an easy one under the FTAIA. Motorola’s
complaint concerns the sale of price-fixed goods into the stream of import commerce.
Defendants not only knew that the price-fixed parts they sold to Motorola would
end up inside the United States in Motorola’s U.S. phones, they worked hard to get
their panels into those particular phones. And that is what actually happened, with
billions in price-fixed panels reaching U.S. consumers. Defendants’ conduct thus
either involved import commerce (and so is excluded from the FTAIA entirely) or at
least affected U.S. commerce in a direct, substantial, and foreseeable manner that
gives rise to a “substantive claim” of horizontal price-fixing under Sherman Act
Section 1. See Minn-Chem, 683 F.3d at 854. Or, in the Supreme Court’s words, the
transactions underlying Motorola’s complaint are “commercial activities taking
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place abroad, … [that] adversely affect domestic commerce [or] imports to the
United States,” Empagran, 542 U.S. at 161, and so are subject to the Sherman
Act—both originally and after the FTAIA.
As further explained below, infra pp.32-34, defendants do not really dispute
that their conduct directed at Motorola had adverse effects on U.S. commerce. They
argue instead that the injured parties were foreign corporations (Motorola’s
subsidiaries), complaining about foreign injuries. Whatever relevance that point
might have in the abstract, it is utterly irrelevant here, because Motorola entities
are on both sides of the import transaction—Motorola’s subsidiaries have assigned
whatever claims they have to Motorola, see TAC ¶28, SA142-43; and, in any event,
Motorola itself imported the phones at prices and quantities that were adversely
affected by defendants’ price-fixing. See supra pp.9-14. Motorola thus presses the
claims of all the entities most proximately harmed by conduct that “adversely
affect[ed] … imports to the United States,” Empagran, 542 U.S. at 161; if it cannot
sue to recover, no one can. And that proposition would run headlong into MinnChem and Empagran, where both this Court and the Supreme Court reaffirmed
that such conduct remains subject to the Sherman Act.
Indeed, the foregoing demonstrates that defendants’ emphasis on the
corporate relationship between Motorola and its subsidiaries is entirely misplaced.
If the FTAIA exempts defendants’ conduct from the Sherman Act, then not just
Motorola but the U.S. economy as a whole will stand exposed. See Minn-Chem, 683
F.3d at 863 (noting that FTAIA amends Sherman Act for all purposes, including
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DOJ prosecutions). But when it comes to protecting the entire American economy
from international cartels, it could not possibly matter whether Motorola structured
its own corporate relationships as “subsidiaries” or “unincorporated divisions.” See,
e.g., Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 774 (1984)
(condemning antitrust rule that would treat subsidiaries and divisions differently
where it “serves no valid antitrust goals”). What does matter is that—under either
structure—Motorola’s claims relate directly to conduct that manifestly harmed the
United States.
II.

DEFENDANTS’ CONDUCT TARGETED IMPORT COMMERCE
The MDL court held that defendants’ conduct did not satisfy the “import-

commerce exclusion” because the importation of the price-fixed LCD panels
occurred when Motorola imported the finished phones, rather than defendants
importing the panels themselves. Citing the Third Circuit’s decision in Turicentro,
303 F.3d at 303, the MDL court held this fact “dispositive,” and the district court
below refused to reconsider. See Reconsideration Order, A54. Both courts failed to
recognize, however, that the Third Circuit has since expressly—and correctly—
rejected this very proposition.
In Animal Science Products v. China Minmetals Corp., 654 F.3d 462 (3d Cir.
2011), the Third Circuit made clear that “[f]unctioning as a physical importer may
satisfy the import trade or commerce exception, but it is not a necessary
prerequisite.” Id. at 470 (emphasis added). Instead, the import-commerce exclusion
“requires that the defendants’ conduct target import goods or services.” Id. As in
this case, the district court had decided the issue on a motion to dismiss. See id. at
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464. The Third Circuit thus remanded for the district court to “assess whether the
plaintiffs adequately allege that the defendants’ conduct is directed at a U.S. import
market and not solely whether the defendants physically imported goods into the
United States.” Id. at 471. This Court cited the “targeting” standard with apparent
approval in Minn-Chem, see 683 F.3d at 855, but—like the district court in Animal
Science—the courts below engaged in none of the analysis it requires.
For three reasons, the Third Circuit’s actual standard is more appropriate
than the per se, “defendant-as-physical-importer rule” the courts below mistakenly
attributed to it. First, the statute refers to conduct “involving … import trade or
import commerce,” and not merely “imports,” “importation,” or “importers.” 15
U.S.C. §6a. Had Congress intended the import-commerce exclusion to apply only
when the defendant functioned as the physical importer, it could easily have said
so. Indeed, the requirement that defendants’ conduct “involve” imports—or, even
more broadly, “involve import trade or import commerce”—necessarily points to
something beyond physical imports themselves, but short of a mere “effect” covered
by the direct-effects exception. The Third Circuit’s targeting standard fits that bill
precisely.
Notably, “conduct involving import trade or import commerce” easily applies
to a sale abroad of a major input that defendants know will be immediately
imported into the United States in a finished product. In fact, when the U.S. Code
elsewhere defines “import trade” in setting the jurisdiction of the International
Trade Commission, it expressly includes “the sale for importation” of offending
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articles. See 19 U.S.C. §1337 (emphasis added). In that context, defendants
themselves have previously argued that selling component parts for importation in
finished products is “import trade” (let alone conduct “involving” import trade). In
an ITC complaint seeking exclusion of competing products, Samsung maintained
that the delivery of patent-infringing LCD panels to Motorola in Singapore for
incorporation into U.S.-bound phones was an unfair practice in “import trade”
under §1337. See, e.g., In the Matter of Certain LCD Devices, No. 337-TA-631 (Dkt.
2586), SA4. Defendants have never explained why U.S. laws restricting competition
would reach the very deliveries at issue here, while U.S. laws protecting
competition and U.S. markets would not.
Second, the targeting standard is much more consistent with the FTAIA’s
purposes. The FTAIA carefully excluded import commerce because “import
restraints … can be damaging to American consumers.” H.R. Rep. No. 97-686 at 9.
When it comes to the harms from import-market restraints, however, it makes no
difference whether the defendant did the importing or instead targeted the
importer. Either way, the import market is restrained, and the harm falls squarely
upon the U.S. economy.
Finally, the rule adopted below creates a dangerous safe harbor. Global
supply chains can involve a number of steps without affecting the economic
substance of a transaction or course of conduct. Defendants who intentionally
target the stream of U.S. import commerce should not be able to avoid liability by
simply interposing an extra step or party between themselves and the import
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market. Other nations have recognized as much in applying their own domestic
antitrust laws to foreign conduct where a third, innocent party was the technical
importer of the cartelized good or service. See Supplemental U.S. Br., Dkt. 57, at 9
& n.7. The targeting standard correctly addresses the substance and intent of the
defendants’ behavior. The district court’s rule, by contrast, addresses an incidental
fact that is subject to manipulation.
Adopting the targeting standard would not mean that all conduct involving
foreign commerce is subject to the Sherman Act whenever some product ends up
here. As this Court has recognized, claims permitted by the FTAIA’s importcommerce exclusion must still satisfy Alcoa; the plaintiff must show that import
commerce “has been substantially and intentionally affected by an anticompetitive
arrangement.” Minn-Chem, 683 F.3d at 855. These requirements ensure that the
import-commerce exclusion will only operate when the defendants’ conduct is
directed at import markets, and excludes situations where the product just happens
to end up on U.S. shores because of unforeseen or incidental decisions by the
plaintiff or some third party. And it will also exclude situations involving subcomponents or sub-sub-components that have multiple, worldwide uses—making
any impact on U.S. markets unintentional, insubstantial, or both.
That said, under the correct “targeting” standard, this case is quite clear. As
the MDL court found, defendants were always aiming to access Motorola’s share of
the U.S. consumer mobile-phone market, and their conduct in helping design U.S.bound products and exchanging Motorola-specific pricing information makes their
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intent to affect Motorola’s U.S. imports indisputable.6 At the very least, as in
Animal Science, the district court applied the wrong standard on a motion to
dismiss, necessitating a remand.
III.

DEFENDANTS’ CONDUCT AT LEAST SATISFIES THE FTAIA’S
DIRECT-EFFECTS EXCEPTION
Even if this Court concludes that defendants’ conduct did not “involve” import

commerce, that would only clarify that defendants at least affected U.S. commerce
in the precise manner the FTAIA contemplates. This Court’s unanimous, en banc
decision in Minn-Chem holds that the direct-effects exception requires only
“reasonably proximate” effects on U.S. commerce because demanding a more
“immediate consequence on import or domestic commerce comes close to ignoring
the fact that straightforward import commerce has already been excluded from the
FTAIA’s coverage.” 683 F.3d at 857 (emphasis added). This observation has
particular salience here. If defendants’ hard-core anticompetitive conduct in
manipulating Motorola’s prices for LCD panels did not actually involve import
commerce, then it was—at the very most—only one small step removed. Put
otherwise, given that the FTAIA already excludes conduct involving import
commerce, it is hard to see what else the direct-effects exception would cover, if not
a case like this.

In some cases, the most proximate victims of conduct targeting U.S. imports may be
foreign importers. That would present the (non-FTAIA) question whether U.S. law should
provide a claim to the first domestic purchaser instead—which would require an exception
to traditional rules regarding downstream recovery. See, e.g., infra pp.42-47; U.S.
Rehearing Br., Dkt. 30, at 14 & n.2. That concern is irrelevant here, however, because
Motorola holds the claim on both sides of the import transaction.
6
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Defendants’ Conduct Had A Direct, Substantial, And
Reasonably Foreseeable Effect On U.S. Commerce.

Neither court below denied that defendants’ price-fixing had a direct,
substantial, and reasonably foreseeable effect on U.S. import or domestic commerce.
As the United States has pointed out, defendants did not even raise this issue in
seeking reconsideration. See U.S. Rehearing Br., Dkt. 30, at 4, 6. Nevertheless, we
briefly explain the multiple ways in which defendants’ conduct sufficiently affected
U.S. commerce under the direct-effect exception’s three proximity requirements.
As explained above, selling price-fixed LCD panels into the stream of import
commerce directly affected U.S. markets. It made Motorola’s phones more
expensive to import because of the inflated price for a key component—an effect felt
by Motorola in U.S. import commerce. See supra pp.9-14. That effect would also be
felt in domestic commerce, with consumers likely paying more for phones. Supply
restrictions would also have resulted in fewer domestic sales and deadweight loss in
the U.S. economy. These are exactly the kinds of domestic, anticompetitive injuries
that call for the application of U.S. law under “the well-established principle that
the U.S. antitrust laws reach foreign conduct that harms U.S. commerce.” MinnChem, 683 F.3d at 858 (citing Empagran, 542 U.S. at 165).
There are other direct effects on U.S. commerce as well. Defendants affected
U.S. commerce by setting a single, artificially-inflated price in the United States
that applied to all Motorola LCD purchases around the globe, including its U.S.
purchases. See supra pp.8-9. And when that fixed price was applied to panels
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delivered abroad for inclusion in products bound for the U.S., it clearly affected the
U.S. import market.
That these effects were “reasonably foreseeable” is not subject to dispute.
Not only should defendants have foreseen that their price-fixed panels would end
up in Motorola phones imported to the United States, they worked hard to bring
about that result. See supra pp.5-8.
These effects were also substantial. Defendants’ conduct ultimately resulted
in the importation of billions in price-fixed LCD panels. And Motorola sold millions
of phones incorporating those panels in the United States—more than anywhere
else. Accordingly, as in Minn-Chem, there can be “little dispute that [Motorola] has
alleged substantial effects.” 683 F.3d at 856. “Wherever the floor may be, it is so
far below these numbers that we do not worry about it here.” Id.
Finally, it is also clear that the effects of defendants’ component price-fixing
on U.S. commerce were “direct.” This Court held in Minn-Chem that the FTAIA’s
“directness” requirement is satisfied by “reasonably proximate” effects on U.S.
commerce, rejecting the Ninth Circuit’s suggestion that the effect must be
“immediate.” See 683 F.3d at 856-57. In so doing, it expressly adopted the position
of the United States, see id. at 857, which advocated a more practical standard with
a view to precisely this case:
Suppose … a conspiracy of foreign manufacturers fixed the price of
inputs sold to other foreign manufacturers which incorporate the input
into finished goods sold in the United States. If successful, the
conspirators’ restraint of trade in the inputs … would proximately
cause effects on import commerce in the finished goods, notably by
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increasing the price. This effect should be viewed as direct, and
therefore, the direct-effects exception would apply ….
U.S. Minn-Chem Br. 7-8.
Since then, the Second Circuit has decided this very issue and held that
claims based on component price-fixing can have “direct” effects on downstream
markets for FTAIA purposes. See Lotes Co. v. Hon Hai Precision Indus. Co., 753
F.3d 395, 413 (2d Cir. 2014). Adopting this Court’s standard from Minn-Chem, it
held that
[t]here is nothing inherent in the nature of outsourcing or
international supply chains that necessarily prevents the transmission
of anticompetitive harms or renders any and all domestic effects
impermissibly remote and indirect. Indeed, given the important role
that American firms and consumers play in the global economy, we
expect that some perpetrators will design foreign anticompetitive
schemes for the very purpose of causing harmful downstream effects in
the United States.
Id. That, of course, is a precise description of this case. Accordingly, the Second
Circuit’s holding that “anticompetitive injuries can be transmitted through multilayered supply chains,” is directly on point, id. at 412, and rejecting the effect here
as indirect would represent a square circuit conflict.
Indeed, the facts of Lotes involve a far more remote effect on U.S. commerce.
The plaintiff there was a Taiwanese company, manufacturing a minor component in
China, which might then be incorporated into others’ products, which yet further
parties might import into the United States. Lotes also asserted a much more
diffuse kind of injury, related to standard-setting practices in the component
technology rather than price-fixed sales specifically targeted at a U.S. company. Id.
at 399-402. The far-more-proximate effect here thus cannot possibly be indirect.
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The Effects Of Defendants’ Conduct Give Rise To A Substantive
Claim Under The Sherman Act.

As explained above, supra p.13, the MDL court initially concluded that—even
if defendants’ conduct adversely affected U.S. commerce—Motorola could not satisfy
the FTAIA’s requirement that those effects “give rise to” its claim because it was
limited its subsidiaries’ “foreign injury” claims, which arose prior to any injury
caused by the importation of finished phones. The MDL court did allow Motorola to
proceed on the “single-price theory,” but the district court later rejected that holding
on remand for trial. See Reconsideration Order, A36.
Both holdings, however, are wrong on several counts. Initially, the “gives rise
to” requirement does not require that a plaintiff complain exclusively about
domestic effects when its claim concerns the very conduct that both caused its
injury and harmed U.S. commerce. And even if it did, Motorola has just such a
claim under both the theories rejected below.
1.

The “gives rise to” element requires only that the
plaintiff complain about anticompetitive conduct.

The confusion below on the “gives rise to” element of the direct-effects
exception stems from a fundamental misunderstanding of the statutory text. This
language was added to ensure that the effects of defendants’ conduct gave rise to a
substantive violation of the Sherman Act—i.e., that they were anticompetitive.
Accordingly, the FTAIA permits a plaintiff to complain about transactions that
harm it when those transactions cause a direct, substantial, reasonably foreseeable,
and anticompetitive effect on U.S. commerce.
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Those are the exact terms of the direct-effects exception, and the “gives rise
to” requirement, as interpreted by the Supreme Court in Empagran. There, the
Court held that the FTAIA brings conduct involving foreign commerce back within
the Sherman Act if it “(1) sufficiently affects American commerce, i.e., it has a
‘direct, substantial, and reasonably foreseeable effect’ on American … commerce,
and (2) has an effect of a kind that antitrust law considers harmful, i.e., the ‘effect’
must ‘give rise to a Sherman Act claim.’” 542 U.S. at 162 (brackets omitted,
emphasis added). The Supreme Court’s use of the definitional term “i.e.”
demonstrates that it clearly understood the purpose and proper understanding of
“gives rise to”: It requires only “an effect of a kind that antitrust law considers
harmful.” Id.
This Court demonstrated the identical understanding in Minn-Chem. In
addressing the concern that the FTAIA would permit too many U.S.-law claims, this
Court “note[d] that §6a(2) will protect many a foreign defendant” because “a great
many joint-selling arrangements are legal, efficiency-enhancing structures.” MinnChem, 683 F.3d 858. The Court thus correctly recognized that §6a(2)—the “gives
rise to” requirement—simply addresses whether the domestic effect at issue is
anticompetitive. Accordingly, as in Empagran, this Court held that the “gives rise
to” element should be read to require a “substantive claim under the Sherman Act,”
683 F.3d at 854 (emphasis added).
To be sure, the Supreme Court held in Empagran that a foreign plaintiff
could not sue an international cartel for price fixing by relying on the unrelated
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injuries that someone else suffered in the United States. But that holding has no
application here. Almost every page of Empagran stressed that the injury to the
foreign plaintiffs there was “independent” of any domestic effects. See 542 U.S. at
155-75. Here, as the United States has already pointed out, see U.S. Supplemental
Br., Dkt. 57, at 14-15, the claim is quite different: The domestic effects and the
anticompetitive injuries at issue are inextricably intertwined because they arise
from the very same transactions. Unlike the Empagran plaintiffs, Motorola
complains about the very particular activities that were intended to and actually
did harm import and domestic commerce. And as the Supreme Court explained in
Empagran itself, the FTAIA only “remov[es] from the Sherman Act’s reach …
commercial activities taking place abroad, unless those activities adversely affect
domestic commerce [or] imports to the United States.” 542 U.S. at 161.
Defendants—and the courts below—thus subtly misread Empagran in
suggesting that it requires that the domestic effects of a cartel’s price-fixing must
“give rise to ‘the claim at issue’” in the sense that the claim must relate exclusively
to domestic effects, rather than the conduct that causes them. See 542 U.S. at 174.
That argument takes one clause of one sentence of the Empagran decision entirely
out of context. The question in Empagran was whether foreign plaintiffs who
bought price-fixed goods overseas that never entered the U.S could rely on injuries
caused by the same cartel to other, unrelated U.S. plaintiffs because the FTAIA says
that the domestic effect must only give rise to “a claim.” The Supreme Court
concluded that the Sherman Act itself never contemplated such a claim by foreign
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purchasers with “independent” foreign injuries, and that the FTAIA’s statutory text
did not compel such a broad expansion because it could be read either way. See 542
U.S. at 174-75 (“It also makes linguistic sense to read the words ‘a claim’ as if they
refer to the ‘plaintiff’s claim’ or ‘the claim at issue.’” (emphasis added)). But that in
no way suggests that the “gives rise to” requirement would frustrate the perfectly
natural and longstanding rule that the Sherman Act applies where the plaintiff is
harmed by a transaction that is not independent of—and in fact causes—substantial
harms in the United States. See supra pp.23-24.
Empagran and Minn-Chem’s framing of the “gives rise to” requirement also
follows from the statutory text. Limitations on who has a claim about the domestic,
anticompetitive effects of certain conduct come from the Clayton Act. See California
v. ARC Am. Corp., 490 U.S. 93, 105 (1989) (noting that “Illinois Brick, as well as
Associated General Contractors, and Blue Shield, all were cases construing §4 of the
Clayton Act”). But the FTAIA does not ask whether the effect on U.S. commerce
“gives rise to a claim” under the Clayton Act’s private standing provisions; it asks
whether the effect “gives rise to a claim under the provisions of sections 1 to 7 of
this title.” 15 U.S.C. §6a(2). Those are the Sherman Act provisions that make
anticompetitive restraints of trade illegal. And the FTAIA uses the same “gives rise
to” language to amend the FTC Act, which has no private rights of action at all.
Accordingly, treating the “gives rise to” requirement as a limitation on the proper
plaintiff is nonsensical. Instead, the FTAIA’s plain text asks whether defendants’
conduct, and the resulting price effects, gave rise to a “substantive claim under the
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Sherman Act.” See Minn-Chem 683 F.3d at 853-54 (emphasis added). And here
that question is easy, because defendants’ horizontal price-fixing is the
quintessential Section 1 violation, and had manifestly anticompetitive results for
Motorola and the U.S. economy.
Finally, this reading precisely reflects the legislative history of the FTAIA.
Indeed, as in Empagran, “[f]or those who find legislative history useful, the House
Report’s account should end the matter.” 542 U.S. at 163.
Noting commenters’ warnings that the legislation could be “read as ignoring
whether conduct has an adverse effect on competition,” the committee said the bill
was not
intended to confer jurisdiction on injured foreign persons when that
injury arose from conduct with no anticompetitive effects in the
domestic marketplace. Consistent with this conclusion, the full
committee added language … to require that the “effect” providing the
jurisdictional nexus must also be the basis for the injury alleged under
the antitrust laws. This does not, however, mean that the impact of the
illegal conduct must be experienced by the injured party within the
United States. As previously set forth, it is sufficient that the conduct
providing the basis of the claim has had the requisite impact on the
domestic or import commerce of the United States ….
H.R. Rep. No. 97-686, at 11-12 (emphasis added). This language is unmistakable:
The FTAIA’s drafters squarely rejected defendants’ understanding of the “gives rise
to” requirement, and intended to allow even those injured abroad to invoke the
Sherman Act if the “conduct providing the basis of the claim” had a sufficiently
proximate and anticompetitive domestic effect—as defendants’ conduct here
indisputably did.
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Most ironically, defendants’ reading of the “gives rise to” requirement
frustrates the very purpose for which those words were chosen. As Chairman
Rodino explained:
[I] intend to offer H.R. 5235 … with one minor clarification. The
reported version requires that the effect upon domestic commerce … be
“the basis of the violation alleged ….” As explained more fully in the
committee’s report, the committee added this language to make it
absolutely clear that the basis of American antitrust jurisdiction has to
be a domestic anticompetitive effect.
I believe that it is possible to improve the language … by
substituting the phrase “such effect gives rise to a claim” under the
provisions of the Sherman o[r] FTC Act. The substituted language
accomplishes the same result as the committee version and is better, in
my view, because the committee language may suggest that an effect,
rather than conduct, is the basis for a violation.
H.R. Rep. No. 97-686, at 18 (emphasis added). This makes doubly clear that the
direct-effects exception is satisfied where conduct has the requisite anticompetitive
effect in import or domestic commerce and is the basis for the substantive violation
of the Sherman Act alleged. Indeed, it demonstrates that these words appear in the
statute precisely to avoid the reading adopted by the courts below.
2.

Motorola has a claim arising purely from anticompetitive
effects on U.S. import commerce.

Even if one rejects this approach, and requires that the plaintiff complain
exclusively about domestic effects (as opposed to the conduct that causes them),
Motorola has just such a claim. Motorola itself bought phones that incorporated the
price-fixed LCD panels from its subsidiaries in U.S. import commerce, and thus
suffered from the very kind of direct, one-step-down-the-line effect that the
government identified in Minn-Chem and the Second Circuit identified in Lotes.
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See supra pp.33-34. Motorola has consistently alleged that defendants’ conduct
raised the price of the products it purchased containing LCD panels, and that the
entire injury from defendants’ overcharges was accordingly suffered by Motorola.
Indeed, Motorola emphasized throughout the MDL proceedings that it controlled its
subsidiaries’ operations, dictated all material transaction terms, and functioned as
a single economic entity in purchasing LCD panels, incorporating them into phones,
and importing those phones into the United States. In opposing defendants’ motion
to dismiss, Motorola specifically argued that “[f]ixing the price of LCD panels has a
‘direct’ effect on the prices paid for LCD-containing products.” MTD Opp. 19, SA85.
But while the MDL court acknowledged the existence of these allegations, it
nonetheless ignored them, viewing the only relevant claim of injury as belonging to
the foreign subsidiaries. See MTD Order, A8-10; supra pp.9-14.
The MDL court did not explain why it ignored the allegations of injury to
Motorola itself. But the only explanation defendants have offered is that Motorola
itself cannot complain because it is an “indirect purchaser” under Illinois Brick.
See, e.g., Rehearing Response, Dkt. 39, at 8-9. Essentially, defendants argue that
the effects of their component price-fixing on the importation of the finished goods
cannot “give rise to” a claim under the Sherman Act by Motorola itself because the
first purchasers were Motorola’s foreign subsidiaries, and U.S. antitrust law has
long held that the entire damage claim should be aggregated in the first purchaser
alone. See Illinois Brick, 431 U.S. at 736; Hanover Shoe, Inc. v. United Shoe Mach.
Corp., 392 U.S. 481 (1968).

41

Case: 14-8003

Document: 84

Filed: 08/29/2014

Pages: 126

There are at least two problems with this line of argument, however. First,
the FTAIA does not incorporate Illinois Brick’s bar on downstream claims of injury;
and second, even if it did, Motorola has no Illinois Brick problem in this case under
recognized exceptions and the principles embodied in Illinois Brick itself.
a.

The FTAIA’s “gives rise to” element does not
incorporate Illinois Brick.

We should begin by recognizing that the lower courts erred fundamentally in
rejecting a simpler theory. Even assuming some technical distinction between
Motorola and its subsidiaries, those subsidiaries have their own claims qua
importers: They make phones and sell them into the United States. And
defendants’ sales of price-fixed panels injured them, in that capacity, by raising
their costs to manufacture phones and import them into the U.S. market. The
subsidiaries’ antitrust claims arise from this very obvious, deleterious effect on their
U.S. import commerce, which defendants knew would occur when they delivered
price-fixed components to an importer of finished phones that they targeted based
on its large U.S. market share. Contrary to the view below, an importer’s injuries
with respect to its import products cannot possibly be “upstream” from import
commerce. If this Court holds—as it should—that the subsidiaries have a claim, it
would avoid the Illinois Brick problem entirely.
But, worse, defendants sold the courts below on a set of theories under which
their conduct can never be subject to a Sherman Act claim by anyone, no matter
how severe the harms they inflict on U.S. companies, markets, and consumers.
Even if they deliver the product to a foreign subsidiary of a U.S. company knowing
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that the products are headed here, they avoid the import-commerce exclusion
(because they do not import the price-fixed products themselves); and the
subsidiary’s claim (because this “foreign” plaintiff is allegedly “upstream” from the
effect on U.S. commerce); and any claim by U.S. domestic entities who suffer the
effects of defendants’ conduct in the United States, including the corporate parent
on the other end of the import transaction (because they are now “downstream”
from the first purchaser and so barred by Illinois Brick from asserting “a claim”).
However the FTAIA is interpreted, it cannot mean that defendants receive
categorical immunity for price-fixing conduct that harms the United States. And if
the subsidiaries are not allowed to assert claims as importers, incorporating the
Illinois Brick bar on downstream claims of injury into the FTAIA analysis would
have precisely that effect. Thankfully, however, that result is counter-textual,
nonsensical, and contrary to precedent.
First, it is counter-textual because—as explained above, supra pp.38-39—the
FTAIA amends the Sherman Act and FTC Act with respect to both civil actions and
government prosecutions, and also asks whether the effects of defendants’ conduct
“give rise to a claim” under those Acts, not Clayton Act §4 (codified at 15 U.S.C.
§26). Meanwhile, as the Supreme Court has made clear, the prudential standing
rule of Illinois Brick is only “concerned [with] a single statute—§4 of the Clayton
Act,” see ARC, 490 U.S. at 104, and obviously does not apply to government actions.
Had Congress intended the FTAIA’s “give rise to” limitation to incorporate or reflect
Illinois Brick, it would thus have mentioned—and amended—the Clayton Act, not
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the Sherman Act (and certainly not the FTC Act). And indeed, there is no doubt
that Motorola has a claim as an injured party under the Sherman Act without
regard to Clayton Act §4. Id.
It would also be nonsensical to incorporate Illinois Brick into the FTAIA
analysis because it turns on questions with no international antitrust policy
relevance. Defendants have consistently argued that Motorola should be held to its
decision to incorporate foreign subsidiaries, rather than creating unincorporated
divisions or branches. But those decisions—made for reasons utterly unrelated to
competition law—would represent a bizarre basis for concluding that no U.S.
plaintiff can sue to redress the harm done to the U.S. economy because the “direct
purchaser” is now “foreign.” The Supreme Court has cautioned against turning
decisions about corporate structure into dispositive antitrust inquiries. See, e.g.,
Copperweld, 467 U.S. at 774 (condemning antitrust rule treating subsidiaries and
divisions differently because it “serves no valid antitrust goals [and] merely
deprives consumers and producers of the benefits [of] the subsidiary form”). That
should be doubly so here, where Motorola’s decisions about the corporate form
would not only deprive Motorola of a remedy, but place defendants’ conduct beyond
the Sherman Act for everyone in the United States.
Finally, incorporating the Illinois Brick bar into the FTAIA’s direct-effects
exception is squarely contrary to Minn-Chem. The specific holding of Minn-Chem
was that members of the potash cartel who did not sell in the United States could
still be liable, consistent with the FTAIA, to U.S. plaintiffs complaining about the
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anticompetitive effects of their foreign sales on domestic prices paid to other cartel
members. Minn-Chem expressly acknowledged that the plaintiffs would not have
had a Clayton Act claim directly against these foreign-sales-only defendants
because of Illinois Brick. See 683 F.3d at 855-56. Yet the fact that the defendants’
conduct alone did not amount to an independently viable Clayton Act claim was
irrelevant; the only question under the FTAIA was whether plaintiffs who otherwise
had a cause of action were complaining about the anticompetitive effects to which
these defendants’ conduct had contributed. Id. at 856.
b.

Even if the FTAIA incorporated Illinois Brick, there
is no Illinois Brick issue here.

In any event, applying Illinois Brick to Motorola’s claim would pose no
obstacle because Motorola plainly satisfies the recognized exception for cases “where
the direct purchaser is owned or controlled by its customer.” Illinois Brick, 431 U.S.
at 736 & n.16. The reason for this exception is that the economic reality of the
injury to the parent is clear, and there is no need to apportion damages among
purchasers at different stages in the supply chain based on complicated interactions
among market forces. See id.; U.S. Gypsum Co. v. Indiana Gas Co., Inc., 350 F.3d
623, 627 (7th Cir. 2003) (Illinois Brick does not apply when “there is no risk of
double recovery (and no need to calculate elasticities in order to apportion
damages)”). As this Court has recognized, this exception is disjunctive—it applies
where there is either ownership or control. See In re Brand Name Prescription
Drugs Antitrust Litig., 123 F.3d 599, 605-06 (7th Cir. 1997) (addressing both). And
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here, Motorola both owns the relevant subsidiaries and completely controlled the
material terms of the transactions, including price, quantity, and design.
Accordingly, there is no economic substance to the notion that the Motorola
subsidiaries were the “direct” purchasers, while Motorola’s injury is “indirect.” The
transactions between Motorola’s subsidiaries and Motorola were not subject to
competitive pressures, “complex market interactions,” elasticities of “supply and
demand,” or any other “market forces.” See Illinois Brick at 736 & n.16. That is
because the Motorola subsidiaries do not make phones for several companies in
response to market forces; they make Motorola phones solely for Motorola, and
respond to Motorola’s corporate directions.
Put otherwise, at least for purposes of the transactions at issue, Motorola and
its subsidiaries functioned as a single economic entity to which the direct/indirect
purchaser distinction cannot be sensibly applied. See, e.g., Jewish Hosp. Ass’n v.
Stewart Mech. Enters., Inc., 628 F.2d 971, 975 (6th Cir. 1980) (Illinois Brick does
not apply where there is “such functional economic or other unity between the direct
purchaser and either the defendant or the indirect purchaser that there effectively
has been only one sale.”) (citing In re Beef Indus. Antitrust Litig., 600 F.2d 1148,
1162 (5th Cir.1979)). Motorola repatriated these subsidiaries’ profits, and
ultimately bore the injury associated with defendants’ overcharges. Illinois Brick
simply does not prohibit claims of harm passed from a wholly owned or controlled
subsidiary to is corporate parent—in the FTAIA context, or any other. And
applying Illinois Brick here would be especially inappropriate because it has the
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special consequence of preventing any American plaintiff from protecting U.S.
markets with the deterrent force of U.S. antitrust law.
Ultimately, applying Illinois Brick here would also be self-destructive. The
object of the Hanover Shoe and Illinois Brick line is to avoid the “consequence [that]
those who violate the antitrust laws by price fixing or monopolizing would retain
the fruits of their illegality because no one was available who would bring suit
against them,” Hanover Shoe, 392 U.S. at 494—which is exactly the outcome that
defendants advocate here. The direct-purchaser rule is not intended to prevent
recoveries outright, but rather to concentrate the claim in an ideal plaintiff, making
it more likely that an action will be prosecuted that will fully deter defendants’
behavior. See Illinois Brick, 431 U.S. at 746-47 (“[T]he legislative purpose in
creating a group of ‘private attorneys general’ to enforce the antitrust laws under §4
is better served by holding direct purchasers to be injured to the full extent of the
overcharge[.]”). Motorola—the U.S. company that imported the phones
incorporating the price-fixed panels for domestic sale—is that ideal plaintiff, and it
stands in the Hanover Shoes of the distributors, retailers, and consumers who
inevitably share some part of the injury to U.S. commerce. Accordingly, if this
Court determines that Motorola’s subsidiaries are foreclosed from asserting a claim,
contra supra p.42, that only clarifies that Motorola’s own claim must go forward.
Cf. Lotes, 753 F.3d at 413 n.7 (suggesting domestic purchaser would have claim if
FTAIA barred the “direct” purchaser’s).
3.

The MDL court correctly held that Motorola has a claim
under the “single-price theory.”
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Even rejecting all of the foregoing, the MDL court correctly recognized that
Motorola’s subsidiaries have a valid Sherman Act claim predicated on the domestic
effects of defendants’ conduct. As that court held, those effects included the setting
of an inflated price, in the United States, for LCD panels delivered both here and
abroad. Under even defendants’ multiple misinterpretations of the FTAIA, there is
thus (1) a direct, substantial, and reasonably foreseeable effect on U.S. commerce
(i.e., the inflated “single price”), and (2) that effect gives rise to a claim by
Motorola’s subsidiaries (because applying that single price abroad led to their
injuries). This is a version of the “global-price theory” the Supreme Court described
in Empagran as potentially allowing the plaintiffs there to proceed, even though
they were wholly foreign plaintiffs, purchasing product for use abroad, whose
transactions caused no further U.S. harms. See 542 U.S. at 175.
Multiple courts have considered this global-price theory and adopted the
same standard: The plaintiff’s claim can proceed if there is a proximate causal
relationship between the domestic and foreign price. See In re Dynamic Random
Access Memory Antitrust Litig., 546 F.3d 981, 987 (9th Cir. 2008) (“DRAM”);
Empagran S.A. v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267, 1271 (D.C.Cir. 2005)
(“Empagran II”); In re Monosodium Glutamate Antitrust Litig., 477 F.3d 535, 539
(8th Cir. 2007). And applying that standard, those courts have concluded that the
need to maintain the inflated U.S. price is not the proximate cause of a foreign
purchaser’s injury where “[o]ther actors or forces may have affected the foreign
prices.” E.g., DRAM, 546 F.3d at 987-88.
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This case is radically different from the generic global-price theory asserted
in those cases, however. Most importantly, Motorola does not rely on the possibility
of arbitrage or a theoretical lockstep relationship between domestic and foreign
prices to establish the causal connection. See, e.g., Empagran II, 417 F.3d at 1270.
Here, there was an actual single price set in the United States between defendants
and the U.S. company, and that price was applied as such to the rest of Motorola’s
global supply chain. There is no more proximate relationship between the inflated
U.S. price and the inflated price applied to purchase orders abroad than this one; no
“other actors or forces” could possibly have affected the foreign price.
In addition, unlike other cases where weaker versions of the global-price
theory have been rejected, defendants in this case overcharged Motorola’s
subsidiaries knowing full well that much of the price-fixed product was ultimately
headed for the United States. When courts have rejected versions of this theory,
they have relied on comity concerns to hold that foreign nations would be the better
enforcers with respect to transactions whose injuries are experienced abroad—i.e.,
where both the component and the finished product were sold overseas. See, e.g.,
DRAM, 546 F.3d at 988-90; Monosodium Glutamate, 447 F.3d at 538; Empagran II,
417 F.3d at 1271. But the special facts of this case substantially attenuate any such
concerns; comity does not require U.S. law to rely on foreign enforcement against
conduct that harms U.S. markets and consumers.
Given the unique facts at issue, there was at the least a material factual
dispute as to whether the U.S. effect of defendants’ price-fixing proximately caused
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the higher prices for all the LCD panels delivered abroad, as the MDL court
recognized. See SJ Order, A33-34. There were in fact no intervening causes—
defendants have not even proposed one—which would allow this Court to approve
this theory as a matter of law. But at a minimum, the connection between the
domestic and foreign prices under the conditions presented here is a question of fact
for the jury, and cannot be resolved against Motorola on summary judgment. Id.
IV.

MOTOROLA’S “CATEGORY 3” PURCHASES ARE ALSO SUBJECT
TO A SHERMAN ACT CLAIM
Much of the foregoing applies most obviously to Motorola’s claim insofar as it

concerns the so-called “Category 2” sales: price-fixed panels imported into the
United States as components in Motorola phones. But for textual, practical, and
policy reasons arising under the unique facts of this case, Motorola should be
allowed to assert its Sherman Act claim with respect to its “Category 3” purchases
as well—those involving panels that ended up in phones ultimately sold abroad.
Begin with the text of the statute. The FTAIA provides that certain
“conduct” is either subject to the Sherman Act, or not, based on whether it involves
or affects U.S. commerce. See 15 U.S.C. §6a. But on the facts here, there is no
distinction between “Category 2” and “Category 3” with respect to defendants’
conduct. Defendants did not differentiate between panels headed to the United
States and panels that ended up abroad; they simply marketed and delivered pricefixed LCD panels to Motorola knowing that more were headed for the United States
than anywhere else. Legitimate questions could be raised about the level of
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generality at which one should consider that “conduct,” but at any level, the
Category 3 sales would remain.
The most natural level of generality to delineate the “conduct” subject to the
Sherman Act is the overall price-fixing conspiracy directed at the plaintiff. See U.S.
Minn-Chem Br. 18 (explaining that the conspiracy as a whole is subject to the
Sherman Act if any part of it involves import commerce). At that level, Motorola’s
Category 2 and 3 claims would easily satisfy the FTAIA. Category 1, 2, and 3 sales
all arise from the same price-fixing conspiracy against Motorola, so all are part of
the “conduct” subject to the Sherman Act.
Here, however, we can also proceed at a much more granular level. As to
each particular transaction, purchase order, or delivery, defendants never
distinguished between panels that would or would not eventually end up in the
United States. And so even if the frame of reference were individual transactions—
a frame defendants have themselves advocated in this appeal, see Rehearing
Response, Dkt. 39, at 8-9—that conduct would still include both Category 2 and
Category 3.
This would not be true in every case. Often, a cartel’s conduct can be
separated into conspiracies targeting different plaintiffs or transactions in a way
that differentiates between conduct that does and does not harm the United States.
That was true in Empagran, for example, where U.S. victims did recover but
plaintiffs who purchased for use abroad with no further effects on U.S. commerce
did not. Here, however, any such distinction would be a complete legal fiction.
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The statute also contains a second, strong textual indication that it is
inappropriate to disaggregate defendants’ sales after the fact. With respect to
export commerce—and only export commerce—the FTAIA provides that “[i]f
sections 1 to 7 of this title apply to such conduct only because of the operation of
paragraph (1)(B) [the export-commerce provision], then sections 1 to 7 of this title
shall apply to such conduct only for injury to export business in the United States.”
15 U.S.C. §6a. There is no similar provision limiting the compensable injuries when
the import or domestic commerce provisions are involved. The obvious implication
is that, while conduct affecting export commerce is only subject to the Sherman Act
to the extent of those specific injuries, conduct affecting import or domestic commerce
is subject to the Sherman Act, period.
It is also important as a policy matter that all aspects of the relevant conduct
be compensable under U.S. law in order to deter price-fixing behavior. Both
Category 2 and Category 3 sales inure to defendants’ benefit; in considering the
pluses and minuses of forming a cartel, both would be a plus. If the risk of detection
does not encompass liability for both, an incentive will remain to engage in behavior
that damages U.S. markets in any case in which the foreign benefits outweigh the
potential U.S. damage claims (discounted by the substantial likelihood that the
cartel will never be found out).
Finally, there is a key practical reason not to artificially disaggregate the
Category 2 and 3 claims after the fact. A court generally has jurisdiction over a
particular course of conduct, even with respect to claims that, standing alone, would
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not naturally fall within its powers. E.g., United Mine Workers v. Gibbs, 383 U.S.
715 (1966) (federal court jurisdiction over state-law claims arising from same
transaction). Moreover, plaintiffs are expected to raise all claims related to the
transaction in a single case or risk losing them, largely to avoid the risks of
inconsistent verdicts and prejudice to defendants from serial litigation in different
venues. See, e.g., Kremer v. Chem. Constr. Corp., 456 U. S. 461, 482 n.22 (1982)
(“Res judicata has recently been taken to bar claims arising from the same
transaction even if brought under different statutes[.]”); 1 Restatement (Second) of
Judgments §24(1) (1980) (“[T]he claim extinguished includes all rights … with
respect to all or any part of the transaction, or series of connected transactions, out
of which the action arose.”). At least where—as here—the conduct underlying the
Category 2 and 3 claims is identical, there is no basis for separating them out,
requiring litigation about the same transaction all over the world.
The better view is that, if the prescriptive jurisdiction of U.S. antitrust law
applies under the FTAIA and principles laid out in Alcoa and Hartford Fire, it
applies to the entire transaction at issue, just as the FTAIA’s text provides. Of
course, there may be cases where a court that could hear a case under this rule
would decline to do so based on comity concerns because the bulk of the harm was
experienced in some other jurisdiction. See, e.g., Mannington Mills, Inc. v.
Congoleum Corp., 595 F.2d 1287, 1294 (3d Cir. 1979) (once court determines that
Sherman Act jurisdiction exists, question remains whether comity precludes its
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exercise). But that would not be appropriate here because it is undisputed that
defendants’ sales to Motorola had a far greater effect in this country than any other.
At the end of the day, this case presents a claim about a course of conduct
defendants knew would injure this U.S. plaintiff and cause more anticompetitive
harm in the United States than anywhere else. That is precisely the kind of claim
the FTAIA intended to preserve, and defendants can claim no surprise at the
application of U.S. antitrust law to the domestic injuries that they fully intended to
cause. The courts below misapplied the FTAIA to these facts in a way that misses
the statute’s core and would preclude governmental enforcement alongside
Motorola’s request for full recompense. Were this Court to affirm, it would leave
U.S. companies, markets, and consumers vulnerable to hard-core anticompetitive
conduct that remains altogether too common. See, e.g., http://www.justice.gov/atr/
public/press_releases/2014/308116.htm (DOJ press release noting huge domestic
harms caused by recently discovered car-parts cartel). As the U.S. plaintiff with the
greatest stake in prosecuting the conduct at issue here, Motorola should be allowed
to press its claim.

54

Case: 14-8003

Document: 84

Filed: 08/29/2014

Pages: 126

CONCLUSION
For the foregoing reasons, the decisions below should be reversed.
Dated: August 29, 2014
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1
2
3
4
5

IN THE UNITED STATES DISTRICT COURT

6

FOR THE NORTHERN DISTRICT OF CALIFORNIA

7
8
9
United States District Court
For the Northern District of California

10
11
12
13

IN RE: TFT-LCD (FLAT PANEL) ANTITRUST
LITIGATION
/

No. M 07-1827 SI
MDL. No. 1827

This Order Relates To:

No. C 09-5840 SI

MOTOROLA, INC,

ORDER GRANTING DEFENDANTS’
JOINT MOTION TO DISMISS

Plaintiff,
v.

14

AU OPTRONICS CORPORATION, et al.,

15

Defendants.

/

16
17

On June 23, 2010, the Court held a hearing on defendants’ motion to dismiss the complaint. For

18

the reasons set forth below, the Court GRANTS defendants’ joint motion to dismiss and GRANTS

19

plaintiff leave to amend the complaint.

20
21

BACKGROUND

22

On October 20, 2009, plaintiff Motorola, Inc. (“Motorola”) filed an individual complaint in the

23

Northern District of Illinois against numerous domestic and foreign defendants for violations of state

24

and federal antitrust laws. Pursuant to the Judicial Panel on Multidistrict Litigation’s April 20, 2007

25

transfer order consolidating pretrial proceedings for a number of actions and this Court’s July 3, 2007

26

related case pretrial order #1, the case was designated as related to MDL No. 1827, M 07-1827, and

27

transferred to this Court.

28

The amended complaint, filed on January 29, 2010, alleges a global price-fixing conspiracy by
A1
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1

suppliers of liquid crystal display (LCD) panels.

2

telecommunications services and sells mobile wireless devices and two-way radios; both of these

3

products incorporate LCD panels. Amended Compl. ¶¶ 23, 25. Motorola brings suit based on its own

4

purchases of LCD panels and products, as well as purchases made abroad by a number of Motorola

5

subsidiaries that have assigned their claims to Motorola. Id. ¶ 24.1 Motorola brings this action to

6

recover its damages for purchases made during the conspiracy period (1996-2006). The amended

7

complaint alleges that “[D]efendants’ and their co-conspirators’ conspiracy raised the price of LCD

8

Panels above the price that would have prevailed in a competitive market.” Id. ¶ 6. Motorola alleges

9

that during the conspiracy period, hundreds of millions of its products contained LCD panels. The

10

complaint notes that a number of defendants have pled guilty to participating in an LCD panel price-

11

fixing conspiracy, and that in their pleas, defendants Sharp and Epson specifically identified Motorola

12

as a customer that was overcharged for LCD panels. Id. ¶¶ 4-5.

Motorola is a provider of mobile wireless

13

The amended complaint also alleges that during the conspiracy period,

14

19

[T]he domestic U.S. and worldwide purchasing process at Motorola was managed and
overseen by a supply chain organization, including procurement and manufacturing
teams, based in Motorola’s northern Illinois operations. From its Illinois headquarters,
Motorola directed and approved the prices and quantities of LCD Panels purchased
throughout the world and incorporated into Motorola mobile wireless devices and twoway radios. These procurement and manufacturing teams based in the United States
were also responsible for all phases of procurement of LCD panels, including at various
times, evaluating, qualifying, and selecting LCD Panel suppliers, drafting requests for
quotes for LCD Panels, negotiating agreements with LCD Panel suppliers, coordinating
purchases of LCD Panels to meet worldwide production goals, overseeing quality
control, and managing stocks of LCD Panels.

20

Id. ¶ 25. “Motorola also negotiated LCD Panel prices with Defendants on behalf of its ODMs and EMS2

21

providers who assembled mobile devices for delivery to Motorola. The price of those LCD Panels was

22

likewise artificially-elevated, causing damage to Motorola.” Id. ¶ 26.

15
16
17
18

23

Motorola’s first claim for relief seeks treble damages and injunctive relief under Section 1 of the

24
1

25
26
27
28

The Motorola subsidiaries that have assigned their claims to Motorola Inc. are Motorola Asia
Limited, Motorola (China) Investment Limited, Hangzhou Motorola Cellular Equipment Co. Ltd.,
Motorola (China) Electronics Limited, Motorola Electronics Pte. Ltd., and Motorola Trading Center Pte.
Ltd. Id. ¶¶ 1, 24.
2

The amended complaint states that “ODM” means any original design manufacturer of an LCD
Product, and “EMS provider” means any electronics manufacturing services provider of an LCD
Product. Id. ¶¶ 21-22.
A2
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1

Sherman Act, and Sections 4 and 16 of the Clayton Act. The second claim for relief seeks treble

2

damages under California’s Cartwright Act. “In the alternative,” to the federal and Cartwright Act

3

claims, the third claim for relief alleges violations of the Illinois Antitrust Act. Id. ¶ 179. “In the further

4

alternative” to the first three claims, the fourth claim for relief alleges claims under California’s Unfair

5

Competition Law, as well as the antitrust, consumer protection, unfair trade and deceptive practices laws

6

of thirteen other states, the District of Columbia, and Puerto Rico. Id. ¶ 187.

7
8

United States District Court
For the Northern District of California

9

LEGAL STANDARDS
I.

Federal Rule of Civil Procedure 12(b)(1)

10

Federal Rule of Civil Procedure 12(b)(1) allows a party to challenge a federal court’s jurisdiction

11

over the subject matter of the complaint. As the party invoking the jurisdiction of the federal court, the

12

plaintiff bears the burden of establishing that the court has the requisite subject matter jurisdiction to

13

grant the relief requested. See Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 376-78

14

(1994) (citation omitted). A complaint will be dismissed if, looking at the complaint as a whole, it

15

appears to lack federal jurisdiction either “facially” or “factually.” Thornhill Publishing Co., Inc. v.

16

General Tel. & Elecs. Corp., 594 F.2d 730, 733 (9th Cir. 1979). When the complaint is challenged for

17

lack of subject matter jurisdiction on its face, all material allegations in the complaint will be taken as

18

true and construed in the light most favorable to the plaintiff. NL Indus. v. Kaplan, 792 F.2d 896, 898

19

(9th Cir. 1986).

20
21

II.

Federal Rule of Civil Procedure 12(b)(6)

22

Under Federal Rule of Civil Procedure 12(b)(6), a district court must dismiss a complaint if it

23

fails to state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to dismiss,

24

the plaintiff must allege “enough facts to state a claim to relief that is plausible on its face.” Bell Atl.

25

Corp. v. Twombly, 550 U.S. 544, 570 (2007). This “facial plausibility” standard requires the plaintiff

26

to allege facts that add up to “more than a sheer possibility that a defendant has acted unlawfully.”

27

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009). While courts do not require “heightened fact pleading

28

of specifics,” a plaintiff must allege facts sufficient to “raise a right to relief above the speculative
A3
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United States District Court
For the Northern District of California

1

level.” Twombly, 550 U.S. at 544, 555.

2

In deciding whether the plaintiff has stated a claim upon which relief can be granted, the court

3

must assume that the plaintiff’s allegations are true and must draw all reasonable inferences in the

4

plaintiff's favor. See Usher v. City of Los Angeles, 828 F.2d 556, 561 (9th Cir. 1987). However, the

5

court is not required to accept as true “allegations that are merely conclusory, unwarranted deductions

6

of fact, or unreasonable inferences.” In re Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).

7

If the Court dismisses the complaint, it must then decide whether to grant leave to amend. The

8

Ninth Circuit has “repeatedly held that a district court should grant leave to amend even if no request

9

to amend the pleading was made, unless it determines that the pleading could not possibly be cured by

10

the allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (citations and internal

11

quotation marks omitted).

12
13
14

DISCUSSION
I.

Foreign Trade Antitrust Improvements Act (FTAIA)

15

Defendants contend that the Court lacks subject matter jurisdiction over Motorola’s claims to

16

the extent they are based on foreign purchases of LCD panels and products. Motorola concedes that it

17

cannot assert any claims based on the sale of LCD panels to Motorola subsidiaries abroad if the panels

18

never entered the United States. What is in dispute is whether Motorola can seek to recover based on

19

foreign-sold panels that were subsequently incorporated into Motorola products that Motorola and

20

others – but not defendants – shipped to and sold in the United States.

21

The Foreign Trade Antitrust Improvements Act, 15 U.S.C. § 6a (“FTAIA”), enacted in 1982,

22

amends the Sherman Act and “excludes from [its] reach much anti-competitive conduct that causes only

23

foreign injury.” F. Hoffman-LaRoche, Ltd. v. Empagran (Empagran I), 542 U.S. 155, 158 (2004). The

24

FTAIA establishes a general rule that the Sherman Act “shall not apply to conduct involving trade or

25

commerce (other than import trade or import commerce) with foreign nations.” 15 U.S.C. § 6a. The

26

FTAIA then “provides an exception to this general rule, making the Sherman Act applicable if foreign

27

conduct ‘(1) has a direct, substantial, and reasonably foreseeable effect on domestic commerce, and (2)

28

such effect gives rise to a [Sherman Act] claim.’” In re Dynamic Random Access Memory (DRAM)
A4
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1

Antitrust Litig., 546 F.3d 981, 985 (9th Cir. 2008) (quoting Empagran I and 15 U.S.C. § 6a). This

2

exception is known as the “domestic injury exception” of the FTAIA. Id. The Supreme Court has

3

explained that the FTAIA,

4
5
6
7

United States District Court
For the Northern District of California

8

initially lays down a general rule placing all (nonimport) activity involving foreign
commerce outside the Sherman Act’s reach. It then brings such conduct back within the
Sherman Act’s reach provided that the conduct both (1) sufficiently affects American
commerce, i.e., it has a “direct, substantial, and reasonably foreseeable effect” on
American domestic, import or (certain) export commerce, and (2) has an effect of a kind
that antitrust law considers harmful, i.e., the “effect” must “giv[e] rise to a [Sherman
Act] claim.”
Empagran I, 542 U.S. at 162 (quoting 15 U.S.C. § 6a, emphasis in original).

9

Empagran I involved vitamin sellers around the world that agreed to fix prices, leading to higher

10

vitamin prices in the United States and independently leading to higher vitamin prices in other countries

11

such as Ecuador. Empagran I, 542 U.S. at 159. The Supreme Court held that “a purchaser in the United

12

States could bring a Sherman Act claim under the FTAIA based on domestic injury, but a purchaser in

13

Ecuador could not bring a Sherman Act claim based on foreign harm.” Id. “[O]ur courts have long

14

held that application of our antitrust laws to foreign anticompetitive conduct is nonetheless reasonable,

15

and hence consistent with principles of prescriptive comity, insofar as they reflect a legislative effort

16

to redress domestic antitrust injury that foreign anticompetitive injury has caused.” Id. at 165 (emphasis

17

in original).

18
19

A.

20

Motorola first asserts that the products at issue are “imports” that are not subject to the FTAIA.

21

The FTAIA establishes a general rule that the Sherman Act “shall not apply to conduct involving trade

22

or commerce (other than import trade or import commerce) with foreign nations.” 15 U.S.C. § 6a. In

23

other words, Sherman Act claims based on “imports” are not barred by the FTAIA. “The Foreign Trade

24

Antitrust Improvements Act does not define the term ‘import,’ but the term generally denotes a product

25

(or perhaps a service) has been brought into the United States from abroad.” Turicentro, S.A. v.

26

American Airlines Inc., 303 F.3d 293, 303 (3d Cir. 2002).

Imports

27

Motorola contends that the relevant inquiry to determine whether something is an “import” is

28

not whether defendants directly imported price-fixed goods into the United States, but “whether
A5
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1

Defendants’ price-fixed goods were imported into the United States as they intended.” Opposition at

2

12:15-16. Motorola primarily relies on In re Air Cargo Shipping Services Antitrust Litigation, Case No.

3

06-cv-1775(JG) (VVP), 2008 WL 5958061 (E.D.N.Y. Sept. 26, 2008) (Report and Recommendation).

4

In that case, the plaintiffs alleged that domestic and foreign airlines conspired to price-fix airfreight

5

shipping services. In analyzing whether the plaintiffs’ price-fixing claims were permitted under the

6

Sherman Act, the Air Cargo court first identified the relevant conduct. Id. at *12-13. Noting that “‘[t]he

7

relevant inquiry is whether the conduct of the defendants – not the plaintiffs – involves import trade or

8

commerce,’” the court found that the relevant conduct was “defendants’ global conspiracy to fix the

9

prices charged for the service of transporting air cargo from abroad into the United States.” Id. at *13

10

(quoting Kruman v. Christie’s Intern. PLC, 284 F.3d 384, 395 (2d Cir. 2002)). Second, the court

11

concluded that the relevant conduct constituted “import commerce” because “the conspiracy alleged

12

targeted the transportation of goods by airfreight, a primary vehicle of modern import commerce. . . .

13

It follows that conduct directed at fixing the cost of airfreight necessarily affects the commerce in the

14

goods transported by airfreight. The inseparable connection between airfreight and the commerce in

15

imported goods is sufficient to draw the conclusion that the defendants’ price-fixing conduct targeting

16

such a primary channel of import trade and commerce ‘involves import trade or import commerce’

17

within the meaning of the FTAIA.” Id. at *14.

18

Here, the relevant conduct is defendants’ alleged price-fixing of LCD panels, which were sold

19

both in the United States and abroad. Unlike Air Cargo, however, there is no “inseparable connection”

20

between foreign-purchased LCD panels or products containing LCD panels, and import commerce. A

21

number of courts have held that the FTAIA’s “import commerce” exclusion applies only where the

22

defendants are directly involved in the importation of goods or services into the United States. In

23

Turicentro, foreign travel agent plaintiffs sued an airline trade association and United States airline

24

members, alleging that the defendants conspired to lower their sales commissions. The plaintiffs argued

25

that the defendants “imported” their travel agent services for the purposes of selling airline tickets.

26

Turicentro, 303 F.3d at 303. The Third Circuit held that the defendants’ conduct did not involve

27

“import commerce” because “Defendants did not directly bring items or services into the United States.”

28

Id.
A6
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1

The court reasoned:

2

The alleged conspiracy in this case was directed at commission rates paid to foreign
travel agents based outside the United States. That some of the services plaintiffs
offered were purchased by United States customers is not dispositive under this inquiry.
Defendants were allegedly involved only in unlawfully setting extra-territorial
commission rates. Their actions did not directly increase or reduce imports into the
United States.

3
4
5
Id.
6

Similarly, in Animal Science Products, Inc. v. China National Metals & Minerals Import &
7
Export Corporation, __ F. Supp. 2d __, No. CIV. 05-4376 (GEB), 2010 WL 1324918 (D.N.J. Apr. 1,
8
9
United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2010), a third party intermediary purchased the defendants’ goods overseas, resold them to the plaintiffs
in the United States, and assigned its rights to the plaintiffs. Id. at *27-28. In analyzing the plaintiffs’
argument that the goods were “imports,” the court stated that “the term ‘importer’ employed in the
introductory language of the FTAIA would be best read as referring to the ‘main force’ behind the
physical movement of goods to the United States; such inquiry is, by definition, unamenable to any
hard-and-fast rule and must be resolved on a case-by-case basis.” Id. at *33. The court held that if the
defendants were not the importers, and the actual importers were various intermediaries and endconsumers, the goods were not “imports” under the FTAIA. Id. at *36.3
“The dispositive inquiry is whether the conduct of the defendants, not plaintiffs, involves ‘import
trade or commerce.’” Turicentro, 303 F.3d at 303. Motorola does not allege that the foreign-purchased
products were imported into the United States by defendants; to the contrary, the complaint alleges that
the foreign-purchased products were brought to the United States by Motorola affiliates. Although
Motorola argues that defendants “intended” for the foreign-purchased LCD panels and products to be
brought to the United States, Motorola has not cited any authority adopting such an expansive definition
of “import.” In the Court’s view, a definition that depends on intent would be difficult to apply.
Moreover, given the global nature of the economy, defining “imports” as goods that foreign companies
“intended” to ultimately make their way into the United States for resale would potentially sweep in
much conduct excluded by the FTAIA.
3

In Air Cargo, there was a factual question as to whether some of the defendants were the actual
importers of the goods, and thus the court granted the plaintiffs leave to amend the complaint. Id. at
*42.
A7
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1

Motorola also relies on the definition of “import trade” contained in the Tariff Act of 1930. That

2

statute defines “import trade” as including “[t]he importation into the United States, the sale for

3

importation [into the United States], or the sale within the United States after importation” of infringing

4

products. 19 U.S.C. § 1337(a)(1)(B)-(E). In addition, Motorola argues that various defendants in this

5

case have embraced a broad definition of “importation” in civil patent lawsuits brought in federal court.

6

However, neither the Tariff Act’s definition of “import trade” nor positions that defendants have taken

7

in unrelated litigation arising under different statutes is relevant to evaluating whether a good is an

8

“import” under the FTAIA.

9
United States District Court
For the Northern District of California

10

Motorola has not made factual allegations sufficient to claim that its foreign purchases represent
“imports” excepted from the FTAIA.

11
12

B.

13

Alternatively, Motorola argues that its foreign purchases fall under the “domestic injury”

14

exception to the FTAIA. Under this exception, foreign conduct is actionable if it “(1) has a ‘direct,

15

substantial, and reasonably foreseeable effect’ on domestic commerce, and (2) ‘such effect gives rise

16

to a [Sherman Act] claim.’” Empagran I, 542 U.S. at 159 (quoting § 6a) (alteration in Empagran I ).

17

In situations like this one, where a global price-fixing conspiracy is alleged to have affected prices both

18

in the United States and abroad, courts have held that “the ‘gives rise to’ language of § 6a . . . requires

19

a plaintiff to establish a direct or proximate causal relationship” between the alleged anticompetitive

20

effects in the United States and the plaintiff’s alleged foreign injury. In re Dynamic Random Access

21

Memory (DRAM) Antitrust Litigation, 546 F.3d 981, 987-88 (9th Cir. 2008) (relying on Empagran S.A.

22

v. F. Hoffmann-LaRoche, Ltd. (Empagran II), 417 F.3d 1267, 1271 n.5 (D.C. Cir. 2005)).

Domestic injury exception

23

Motorola argues that defendants’ conduct has a “direct, substantial, and reasonably foreseeable

24

effect” on domestic commerce because defendants sold millions of price-fixed LCD panels to Motorola,

25

knowing and intending that a significant portion of those panels would be incorporated into Motorola

26

mobile wireless devices destined for import into, and sale and use in, the United States. Motorola relies

27

on allegations such as the following: “The activities of defendants and their co-conspirators, as

28

described herein, involved U.S. import trade or commerce and/or were within the flow of, were intended
A8
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1

to, and did have a direct, substantial and reasonably foreseeable effect on U.S. domestic and import trade

2

or commerce. In particular, defendants’ and their co-conspirators’ conspiracy directly and substantially

3

affected the price of LCD Panels and products which contained LCD Panels (‘LCD Products’)

4

purchased in the United States. These effects give rise to Motorola’s antitrust claims.” Amended

5

Compl. ¶ 15.

6

While defendants dispute whether Motorola’s allegations meet the first prong of the “domestic

7

injury” exception, they also argue that the Court need not even address that question because Motorola

8

has failed to plead facts sufficient to show, under the second prong of the exception, that any such

9

domestic effects “gave rise to” Motorola’s Sherman Act claims based on foreign purchases. The Ninth

10

Circuit has held that the “gives rise to” language of § 6a of the FTAIA requires a plaintiff to establish

11

proximate cause between the alleged anticompetitive effects in the United States and the plaintiff’s

12

foreign injury, where foreign purchases are alleged. DRAM, 546 F.3d at 987-88. In DRAM, a British

13

computer manufacturer, Centerprise, sued American and foreign manufacturers and sellers of DRAM.

14

Centerprise claimed that the domestic effect of the defendants’ anti-competitive behavior – higher

15

DRAM prices in the United States – gave rise to its foreign injury of having to pay higher DRAM prices

16

abroad because the defendants could not have raised prices worldwide and maintained their global price-

17

fixing arrangement without fixing the DRAM prices in the United States. Id. at 984. The district court

18

held that Centerprise had sufficiently alleged that the defendants’ conduct had a “direct, substantial and

19

reasonably foreseeable” effect on U.S. domestic commerce, but had not sufficiently alleged that such

20

domestic effect gave rise to Centerprise’s foreign injury. The Ninth Circuit affirmed:

21

24

The defendants’ conspiracy may have fixed prices in the United States and abroad, and
maintaining higher U.S. prices might have been necessary to sustain higher prices
globally, but Centerprise has not shown that the higher U.S. prices proximately caused
its foreign injury of having to pay higher prices abroad. Other actors or forces may have
affected the foreign prices. In particular, that the conspiracy had effects in the United
States and abroad does not show that the effect in the United States, rather than the
overall price-fixing conspiracy itself, proximately caused the effect abroad.

25

Id. at 988. The Ninth Circuit also held that a “direct correlation between prices does not establish a

26

sufficient causal relationship.” Id. at 989-90 (citing Empagran II at 1271 n.5, and In re Monosodium

27

Glutamate Antitrust Litig., 477 F.3d 535, 539-40 (8th Cir. 2007), for proposition that proximate cause

28

is not met by allegations that “there was a single global price kept in equipoise by the maintenance of

22
23

A9
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1

super-competitive prices in the U.S. market”).

2

Defendants argue that Motorola has not alleged how any domestic effects caused its foreign

3

injuries. Defendants also argue that the alleged effects on import commerce could not have proximately

4

caused the alleged foreign injuries as a matter of law. Defendants contend that Motorola’s foreign

5

injuries occurred when the panels were purchased abroad, before Motorola imported those panels (as

6

contained in finished products) into the United States. Defendants argue that no foreign injury could

7

be caused by something that occurred after that injury was allegedly suffered. See In re Hydrogen

8

Peroxide Antitrust Litig., __ F. Supp. 2d __, Civil Action No. 05-666,, MDL Docket No. 1682, 2010

9

WL 1388183, at *3 (E.D. Pa. Mar. 31, 2010) (the “FTAIA imposes a two-step dance, first with one foot

10

(the domestic effects) and then with the other (the foreign antitrust injury). We hold that under the

11

FTAIA the domestic effects must occur first and then proximately cause the foreign antitrust claim.”).

12

The Court agrees with defendants that the amended complaint does not allege any facts showing

13

how Motorola’s foreign injuries were proximately caused by any domestic effects of defendants’

14

conduct.4 Similar to the complaint in DRAM, Motorola’s complaint generally alleges that defendants

15

engaged in a “global conspiracy” that impacted “global prices” and that Motorola’s foreign affiliates

16

“suffered injury as a result of defendants’ antitrust violations.” Amended Compl. ¶¶ 2, 24, 27. Under

17

DRAM, these allegations fall far short of alleging that the domestic effect of defendants’ conduct gave

18

rise to Motorola’s foreign injuries. Motorola also relies on defendants’ criminal pleas; however, these

19

criminal pleas, which admit to criminal antitrust violations in the Northern District, have no bearing on

20

whether the domestic effects of defendants’ conduct caused Motorola’s foreign injuries. Accordingly,

21

the Court GRANTS defendants’ motion to dismiss Motorola’s foreign injury claims, with leave to

22

amend.5

23
24
25
26
27
28

4

The Court finds it unnecessary to resolve whether Motorola has sufficiently alleged a domestic
effect. In addition, in light of the dismissal of the federal claims based on foreign-sold products, the
Court does not address the parties’ arguments about whether Motorola’s claims based on foreign-sold
panels contained in finished products that it purchased from intermediary non-party manufacturers
should be dismissed because they are barred by the indirect purchaser standing doctrine.
5

In light of the Court’s dismissal of the federal claims based on foreign purchases, as well as
the dismissal of the state claims for failure to plead contacts sufficient to meet Due Process, the Court
does not separately address defendants’ arguments that the Court lacks jurisdiction over Motorola’s
A10
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1

II.

Contacts with states/due process

2

Defendants move to dismiss all of Motorola’s state law claims on the ground that the complaint

3

does not allege sufficient contacts between the respective states and Motorola’s claims to satisfy Due

4

Process. In particular, defendants argue that Motorola’s failure to allege that it bought the products at

5

issue in California, or in any of the other states whose laws it seeks to invoke, requires dismissal of the

6

state law claims. Defendants rely on several cases in which courts have dismissed state antitrust claims,

7

either for lack of standing or on due process grounds, where the plaintiffs did not allege that they

8

purchased price-fixed products in those states. See, e.g., Pecover v. Electronic Arts Inc., 633 F. Supp.

9

2d 976, 984 (N.D. Cal. 2009) (dismissing antitrust claims under laws of 18 states in which plaintiffs did

10

not purchase products); In re Graphics Processing Units Antitrust Litig. (“GPU”), 527 F. Supp. 2d 1011,

11

1027-29 (N.D. Cal. 2007) (dismissing for lack of standing antitrust claims under laws of states in which

12

plaintiffs did not purchase products, and striking all references to a nationwide class under California

13

law because extraterritorial application of California law would violate due process). Defendants also

14

argue that Motorola does not explain why or under what circumstances the Court would apply, “in the

15

alternative” to federal law and the Cartwright Act, the Illinois statute, or “in the further alternative,” the

16

laws of the numerous other states.

17

To decide whether the application of a particular State’s law comports with the Due Process

18

Clause, the Court must examine “the contacts of the State, whose law [is to be] applied, with the parties

19

and with the occurrence or transaction giving rise to the litigation.” Allstate Ins. Co. v. Hague, 449 U.S.

20

302, 308 (1981) (emphasis added); see also Phillips Petroleum v. Shutts, 472 U.S. 797, 821-22 (1985)

21

(Due Process requires a “significant contact or significant aggregation of contacts” between the

22

plaintiff's claims and the state at issue). In a price-fixing case, the relevant “occurrence or transaction”

23

is the plaintiff’s purchase of an allegedly price-fixed good. See GPU, 527 F. Supp. 2d at 1028-29.

24

With regard to California, Motorola contends6 that the application of California law comports

25
26
27
28

foreign injury claims under state law.
6

Motorola incorporates by reference the arguments made by AT&T in opposition to defendants’
motion to dismiss AT&T’s state law claims on the same Due Process grounds. Accordingly, this order
discusses AT&T’s arguments as if they were advanced by Motorola in the first instance. However, as
A11
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1

with Due Process because defendants did business in California, and certain defendants maintained

2

offices and/or sales agents in California. However, these allegations do not provide a link between

3

Motorola’s claims that it purchased price-fixed products and California. Motorola also relies on various

4

defendants’ plea agreements, which state that “acts in furtherance of this conspiracy were carried out

5

in the Northern District of California.” The plea agreements state that the “acts in furtherance” of the

6

conspiracy were sales of TFT-LCD panels and products to customers within the Northern District. See,

7

e.g., Plea Agreement at 4, United States v. LG Display Co., (Docket No. 14 in CR 08-803). However,

8

the fact that some defendants have admitted to selling price-fixed goods to customers in this District

9

does not establish the requisite connection with California because those plea agreements do not state,

United States District Court
For the Northern District of California

10

nor has Motorola alleged, that any defendants sold products to Motorola in California.

11

In addition, Motorola argues that there is a sufficient nexus between its claims and all of the

12

various state laws because it conducts a substantial amount of business in each of the states. Again,

13

however, the fact that Motorola has a presence in the various states does not establish a link between

14

Motorola’s antitrust claims and the States. Motorola also argues that it expects that defendants will

15

assert, as a defense under the various state laws, that Motorola passed-on the alleged overcharges when

16

it sold the finished products to end consumers. Motorola does not cite any authority for the proposition

17

that Due Process can be satisfied by the location of a plaintiff’s resale of a product.

18

The Court agrees that in order to invoke the various state laws at issue, Motorola must be able

19

to allege that “ the occurrence or transaction giving rise to the litigation” – which is Motorola’s purchase

20

of allegedly price-fixed goods – occurred in the various states. Allstate Ins. Co., 449 U.S. at 308. The

21

Court GRANTS defendants’ motion to dismiss all of the state law claims and GRANTS Motorola leave

22

to amend the complaint to allege contacts with each State – here, purchases of price-fixed goods – in

23

order to satisfy Due Process. In addition, if Motorola decides to plead claims “in the alternative” or

24

“further alternative” in the amended complaint, Motorola shall explain under what circumstances

25

Motorola would pursue the alternative claims.

26
27
28

defendants’ note, some of AT&T’s arguments – such as the fact that one of the AT&T plaintiffs is
headquartered in California – do not apply to Motorola.
A12
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1

III.

Allegations regarding non-TFT technology

2

The amended complaint alleges that the conspiracy had the effect of “raising, fixing,

3

maintaining, and/or stabilizing the prices of” LCD panels that utilized three different technologies: TFT

4

panels, color super-twist nematic (“CSTN”) panels, and monochrome super-twist nematic (“MSTN”)

5

panels. Amended Compl. ¶¶ 19. The amended complaint’s factual allegations regarding a price-fixing

6

conspiracy all relate to TFT-LCD panels, and there are no allegations specifically regarding price-fixing

7

CSTN-LCD or MSTN-LCD panels.

8

Defendants contend that Motorola has not alleged any facts to support its assertion that the

9

alleged conspiracy encompassed LCD panels using CSTN or MSTN technology. These two super-twist

10

nematic panel technologies (also referred to as “STN” or “passive matrix”) are older technologies with

11

slower response times than TFT-LCD panels (referred to as “active matrix”). Defendants contend that

12

Motorola does not support its broader conspiracy claims with any factual allegations that are separately

13

and specifically directed to STN panels. Defendants also note that neither the class cases nor the DOJ’s

14

investigation into the LCD industry have alleged any price-fixing conspiracy related to STN LCD

15

panels.

16

In response, Motorola adopts the entire argument set forth by AT&T in its opposition to

17

defendants’ joint motion to dismiss the same allegations of a broader conspiracy in AT&T’s amended

18

complaint. Opposition at 22:6-9. As such, Motorola responds that the complaint satisfies Twombly

19

because in light of the admitted conspiracy to fix the price of TFT-LCD panels, it is plausible that

20

defendants also conspired to fix the prices of STN-LCD panels because these panels are close substitutes

21

for TFT-LCD panels. Motorola also cites information, not contained in the complaint, in support of its

22

assertion that STN-LCD panels are close substitutes for TFT-LCD panels. See Docket No. 51 in 09-

23

4997 (Murray Decl. Ex. 7). In reviewing a motion to dismiss, however, the Court cannot consider

24

information that is not contained in the complaint. See Cervantes v. City of San Diego, 5 F.3d 1273,

25

1274 (9th Cir. 1993).

26

Motorola also relies on cases in which courts have held that an admitted conspiracy to fix the

27

price of one product makes plausible the allegation that the same defendants also conspired to fix the

28

price of a related product. See, e.g., In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651, 661
A13
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1

(7th Cir. 2002); In re SRAM Antitrust Litig., 580 F. Supp. 2d 896, 903 (N.D. Cal. 2008); In re Chocolate

2

Confectionary Antitrust Litig. 602 F. Supp. 2d 538, 576-77 (M.D. Pa. 2009). However, as defendants

3

note, in these cases there were specific factual allegations to support the conspiracy claims with respect

4

to the specific products or markets at issue, in addition to allegations concerning guilty pleas with

5

respect to the other products or markets. For example, in SRAM the complaint contained allegations

6

about the susceptibility of the SRAM market to collusion, as well as specific communications between

7

the defendants about the price and demand for SRAM. 580 F. Supp. 2d at 902. Judge Wilken held that

8

the plaintiffs could rely on the guilty pleas entered by numerous defendants in the DRAM litigation

9

because “the same actors associated with certain Defendants were responsible for marketing both

10

SRAM and DRAM.” Id. at 903. However, Judge Wilken also noted that “[a]lthough the allegations

11

regarding the DRAM guilty pleas are not sufficient to support Plaintiffs’ claims standing on their own,

12

they do support an inference of a conspiracy in the SRAM industry.” Id.; see also In re High Fructose

13

Corn Syrup Antitrust Litigation, 295 F.3d at 661 (reversing summary judgment in favor of defendants

14

where plaintiffs adduced evidence of agreement to fix prices of high fructose corn syrup, as well as

15

admission by one defendant that it fixed prices on two related products during overlapping time period);

16

In re Chocolate Confectionary Antitrust Litig., 602 F. Supp. 2d at 551-52, 557 (allegations of

17

price-fixing in Canadian chocolate market supported allegations of price-fixing in U.S. chocolate market

18

where plaintiffs alleged specific anticompetitive conduct in U.S. as well as integration of the two

19

markets).

20

“To state a claim under Section 1 of the Sherman Act, . . . claimants must plead not just ultimate

21

facts (such as a conspiracy), but evidentiary facts which if true, will prove” a conspiracy. Kendall v.

22

VISA U.S.A. Inc., 518 F.3d 1042, 1047 (9th Cir. 2008). Here, the amended complaint does not contain

23

any specific factual allegations that defendants conspired to fix prices of STN-LCD panels, and the

24

Court cannot infer the existence of such an expanded conspiracy based solely on allegations of

25

price-fixing in the TFT-LCD market.

26

GRANTS plaintiff leave to amend.

The Court GRANTS defendants’ motion to dismiss and

27
28
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1

CONCLUSION

2

For the foregoing reasons, the Court hereby GRANTS defendants’ joint motion to dismiss and

3

GRANTS Motorola leave to amend the complaint. (Docket No. 26 in C 09-5840 SI, and Docket No.

4

1560 in M 07-1827 SI). The amended complaint shall be filed no later than July 23, 2010.

5
6

IT IS SO ORDERED.

7
8

Dated: June 28, 2010
SUSAN ILLSTON
United States District Judge

9
United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1
2
3
4

IN THE UNITED STATES DISTRICT COURT

5

FOR THE NORTHERN DISTRICT OF CALIFORNIA

6
7
8

IN RE: TFT-LCD (FLAT PANEL) ANTITRUST
LITIGATION
/

9

This Order Relates To:

United States District Court
For the Northern District of California

ORDER DENYING DEFENDANTS’
JOINT MOTION TO DISMISS THE
SECOND AMENDED MOTOROLA
COMPLAINT

MOTOROLA, INC.,

12
13

MDL No. 1827
No. C 09-5840 SI

10
11

No. M 07-1827 SI

Plaintiff,
v.

14

AU OPTRONICS CORPORATION, et al.,

15

Defendants.

/

16
17
18

On November 3, 2010, the Court held a hearing on defendants’ motion to dismiss Motorola’s
second amended complaint. For the reasons set forth below, the motion is DENIED.

19
20

BACKGROUND

21

Plaintiff Motorola, Inc. (“Motorola”) is a technology company that is incorporated in Delaware

22

with its principal place of business in Schaumburg, Illinois. Second Amended Complaint (“SAC”) ¶ 24.

23

Motorola is a leading manufacturer of mobile wireless devices. Id. From January 1, 1996 until

24

December 11, 2006 (the “Relevant Period”), Motorola manufactured products that incorporated liquid

25

crystal display panels (“LCD Panels”) for sale in the United States market and abroad. Id. ¶¶ 2, 26.

26

On October 20, 2009, Motorola filed a complaint in the Northern District of Illinois against

27

numerous domestic and foreign defendants alleging a global price-fixing conspiracy by suppliers of

28

LCD Panels. On December 8, 2009, the case was transferred to this district by order of the Judicial
A16
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1

Panel on Multidistrict Litigation and, pursuant to this Court’s July 3, 2007 Pretrial Order #1, was

2

deemed related to MDL No. 1827 (M 07-1827). Motorola filed an amended complaint on January 29,

3

2010.

4

On February 23, 2010, defendants filed a joint motion to dismiss the amended complaint under

5

Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). Among other things, defendants argued that

6

the Court lacked subject matter jurisdiction under the Foreign Trade Antitrust Improvements Act

7

(“FTAIA”) to the extent that Motorola’s antitrust claims were based on injury suffered outside of the

8

United States. On June 28, 2010, the Court granted defendants’ motion to dismiss under the FTAIA.

9

June 28, 2010 Order at 10.

10

On July 23, 2010, Motorola filed a second amended complaint (“SAC”), which included a

11

number of new allegations. The SAC alleges that defendants and their co-conspirators “conspired with

12

the purpose and effect of fixing, raising, stabilizing, and maintaining prices for LCD Panels.” Id. ¶ 2.

13

Motorola alleges that senior executives of the defendants instructed subordinates in the United States

14

to communicate with employees of their competitors to exchange pricing and other competitive

15

information to be used in fixing prices for LCD Panels sold to U.S. companies. Id. Motorola alleges

16

that “[a]t least seven LCD Panel manufacturers have admitted in criminal proceedings to participating

17

in this conspiracy and conducting illegal price-fixing operations in the United States,” including

18

defendants LG Display Co. Ltd., Sharp Corporation, Chunghwa Picture Tubes, Ltd., Epson Imaging

19

Devices Corporation, Chi Mei Optoelectronics Corporation and HannStar Display Corporation. Id. ¶ 7.

20

Motorola further alleges that defendants Sharp and Epson specifically identified Motorola as a customer

21

which was overcharged for LCD Panels. Id. ¶ 8.

22

Motorola alleges that it was an intended victim of the price-fixing conspiracy and that the

23

conspiracy was carried out, in part, in the United States. Motorola alleges that “[d]efendants and their

24

co-conspirators, using their U.S. affiliates, salespeople, and contacts entered into supply agreements

25

with Motorola in Illinois to sell Motorola LCD Panels at unlawfully inflated prices.” Id. ¶ 4. “During

26

and after the [Relevant Period], procurement teams at Motorola based in the U.S. negotiated the prices,

27

conditions, and quantities that governed all Motorola purchases of LCD Panels around the world for

28

inclusion in Motorola devices.” Id. ¶ 129. Motorola alleges that its U.S. procurement teams negotiated
A17
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1

each LCD Panel purchase with defendants through a process that involved developing requests and

2

preliminary specifications in collaboration with U.S. representatives for defendants and the final

3

negotiation of the terms of purchase for LCD Panels. Id. ¶ 130. Motorola alleges that the prices set

4

through this domestic negotiation process “directly and immediately impacted Motorola’s business

5

plans, including its most basic business choices involving the production, pricing, and sales of its own

6

products.” Id. ¶ 132. After the price for LCD Panels was set, Motorola’s supply chain organization

7

(also based in Illinois) used an automatic scheduling process to determine the quantity requirements

8

for it and its subsidiaries. Id. ¶ 133. This process was entirely directed by Motorola from the U.S., and

9

“[t]he foreign affiliates issued purchase orders at the price and quantity determined by Motorola in the

United States District Court
For the Northern District of California

10

United States.” Id.

11

Motorola seeks treble damages and injunctive relief under Section 1 of the Sherman Act.

12

Motorola also seeks relief under the antitrust laws of Illinois, the state in which it maintains its principal

13

place of business. Finally, Motorola asserts individual claims for breach of contract and unjust

14

enrichment against Sharp, Epson, Toshiba, Samsung and AU Optronics.

15
16
17

LEGAL STANDARDS
I.

Federal Rule of Civil Procedure 12(b)(1)

18

Federal Rule of Civil Procedure 12(b)(1) allows a party to challenge a federal court’s jurisdiction

19

over the subject matter of the complaint. As the party invoking the jurisdiction of the federal court, the

20

plaintiff bears the burden of establishing that the court has the requisite subject matter jurisdiction to

21

grant the relief requested. See Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377

22

(1994). A complaint will be dismissed if, looking at the complaint as a whole, it appears to lack federal

23

jurisdiction either “facially” or “factually.” Thornhill Publishing Co., Inc. v. General Tel. & Elecs.

24

Corp., 594 F.2d 730, 733 (9th Cir. 1979). In evaluating a facial attack to jurisdiction, the court must

25

accept the factual allegations in plaintiff’s complaint as true. See Miranda v. Reno, 238 F.3d 1156, 1157

26

n.1 (9th Cir. 2001). In evaluating a factual attack, the court may consider extrinsic evidence. See

27

Roberts v. Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987).

28
A18
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1

II.

Federal Rule of Civil Procedure 12(b)(6)

2

Under Federal Rule of Civil Procedure 12(b)(6), a district court must dismiss a complaint if it

3

fails to state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to dismiss,

4

the plaintiff must allege “enough facts to state a claim to relief that is plausible on its face.” Bell Atl.

5

Corp. v. Twombly, 550 U.S. 544, 570 (2007). This “facial plausibility” standard requires the plaintiff

6

to allege facts that add up to “more than a sheer possibility that a defendant has acted unlawfully.”

7

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009). While courts do not require “heightened fact pleading

8

of specifics,” a plaintiff must allege facts sufficient to “raise a right to relief above the speculative

9

level.” Twombly, 550 U.S. at 555, 570.

10

In deciding whether the plaintiff has stated a claim upon which relief can be granted, the court

11

must assume that the plaintiff’s allegations are true and must draw all reasonable inferences in the

12

plaintiff’s favor. See Usher v. City of Los Angeles, 828 F.2d 556, 561 (9th Cir. 1987). However, the

13

court is not required to accept as true “allegations that are merely conclusory, unwarranted deductions

14

of fact, or unreasonable inferences.” In re Gilead Sciences Sec. Litig., 536 F.3d 1049, 1055 (9th Cir.

15

2008).

16

If the court dismisses the complaint, it must then decide whether to grant leave to amend. The

17

Ninth Circuit has “repeatedly held that a district court should grant leave to amend even if no request

18

to amend the pleading was made, unless it determines that the pleading could not possibly be cured by

19

the allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (citations and internal

20

quotation marks omitted).

21
22
23

DISCUSSION
I.

Foreign Trade Antitrust Improvements Act (15 U.S.C. § 6a)

24

Defendants argue that the Court lacks subject matter jurisdiction over certain of Motorola’s

25

federal antitrust claims under the Foreign Trade Antitrust Improvements Act, 15 U.S.C. § 6a (“FTAIA”),

26

which amends the Sherman Act and “excludes from [its] reach much anti-competitive conduct that

27

causes only foreign injury.” F. Hoffman-LaRoche, Ltd. v. Empagran S.A. (Empagran I), 542 U.S. 155,

28

158 (2004). The SAC alleges three types of purchases: (1) purchases that were delivered directly to
A19
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1

Motorola facilities in the United States and were sold to United States customers; (2) purchases that

2

were delivered to Motorola’s foreign manufacturing facilities for importation to the United States; and

3

(3) purchases that were delivered to Motorola’s foreign facilities for manufacture and sale in foreign

4

markets. SAC ¶¶ 166-68. Defendants argue that the court lacks jurisdiction under the FTAIA over the

5

latter two categories of purchases and that the SAC simply re-pleads allegations that the Court has

6

already rejected. Motion at 15-17, 20.

7

The FTAIA establishes a general rule that the Sherman Act “shall not apply to conduct involving

8

trade or commerce (other than import trade or import commerce) with foreign nations.” 15 U.S.C. §

9

6a. The FTAIA then “provides an exception to this general rule, making the Sherman Act applicable

10

if foreign conduct ‘(1) has a ‘direct, substantial, and reasonably foreseeable effect’ on domestic

11

commerce, and (2) ‘such effect gives rise to a [Sherman Act] claim.’’” In re Dynamic Random Access

12

Memory (DRAM) Antitrust Litig., 546 F.3d 981, 985 (9th Cir. 2008) (quoting Empagran I and 15 U.S.C.

13

§ 6a). This is known as the “domestic injury exception” of the FTAIA. Id. The Supreme Court has

14

stated:

15

18

This technical language initially lays down a general rule placing all (nonimport) activity
involving foreign commerce outside the Sherman Act’s reach. It then brings such
conduct back within the Sherman Act’s reach provided that the conduct both (1)
sufficiently affects American commerce, i.e., it has a “direct, substantial, and reasonably
foreseeable effect” on American domestic, import or (certain) export commerce, and (2)
has an effect of a kind that antitrust law considers harmful, i.e., the “effect” must “giv[e]
rise to a [Sherman Act] claim.”

19

Empagran I, 542 U.S. at 162 (quoting 15 U.S.C. § 6a, emphasis in original). In order to establish that

20

a domestic effect “gives rise to” a Sherman Act claim, the complaint must allege facts sufficient to show

21

that the domestic effects proximately caused the plaintiff’s foreign injury. DRAM, 546 F.3d at 987-88.

22

Defendants argue that — as to any purchase that occurred outside the United States — Motorola

23

has not alleged sufficient facts to establish that its foreign injury and the injury of its foreign affiliates

24

(paying higher prices abroad) was proximately caused by any domestic effect of the alleged conspiracy.

25

Motion at 20-23. Defendants argue that it is insufficient to allege that Motorola “directed that purchases

26

be made abroad by its foreign affiliates and third-party EMS providers.” Id. at 21. As a result,

27

defendants contend that Motorola has failed to allege sufficient facts to bring its foreign antitrust claims

28

within the domestic injury exception to the FTAIA.

16
17

A20
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1

Empagran I is the leading case on the domestic injury exception. 542 U.S. 155 (2004). In

2

Empagran I, the plaintiffs filed a class action on behalf of purchasers of vitamins and alleged that

3

foreign and domestic vitamin manufacturers and distributors had conspired to fix the price of vitamin

4

products in the United States and abroad. At issue were claims brought by foreign vitamin distributors

5

who bought vitamins for delivery outside the United States. Id. at 159-60. The Court held that where

6

“the adverse foreign effect is independent of any adverse domestic effect,” the FTAIA domestic effect

7

exception does not apply. Id. at 164, 175. The Court noted that it “assumed that the anticompetitive

8

conduct here independently caused foreign injury; that is, the conduct’s domestic effects did not help

9

to bring about that foreign injury.” Id. at 175.

10

On remand in Empagran S.A.v. F. Hoffman-La Roche, Ltd. (Empagran II), 417 F.3d 1267 (D.C.

11

Cir. 2005), the plaintiffs relied on an “arbitrage” theory to argue that there was a causal link between

12

the domestic effects of the conspiracy and the plaintiffs’ foreign injury. Plaintiffs argued that “because

13

vitamins are fungible and readily transportable, without an adverse domestic effect (i.e., higher prices

14

in the United States), the sellers could not have maintained their international price-fixing arrangement

15

and respondents would not have suffered their foreign injury.” Id. at 1269. Rejecting this as a basis for

16

the domestic injury exception, the D.C. Circuit held that such an arbitrage theory alleges, at best, a “but-

17

for” relationship that fails to satisfy the proximate causation requirement of the FTAIA. Id. at 1270-71.

18

The Eighth Circuit addressed a similar argument in In re Monosodium Glutamate Antitrust

19

Litigation, 477 F.3d 535 (8th Cir. 2007). The plaintiffs alleged that the defendants engaged in a global

20

conspiracy to fix the prices of MSG and that the plaintiffs were injured by higher prices charged outside

21

the United States. Id. at 536. The plaintiffs argued that their allegations satisfied the domestic injury

22

exception to the FTAIA because the “United States market was included within the scheme because the

23

fungible nature and worldwide flow of these products made the domestic and foreign markets

24

interconnected, such that super-competitive prices abroad could be sustained only by maintaining super-

25

competitive prices in the United States.” Id. at 536-37. Following Empagran II, the Eighth Circuit held

26

that

27
28

The domestic effects of the price fixing scheme (increased U.S. prices) were not the
direct cause of the appellants’ injuries. Rather, it was the foreign effects of the price
fixing scheme (increased prices abroad). Although United States prices may have been
A21
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1
2

a necessary part of the appellees’ plan, they were not significant enough to constitute the
direct cause of the appellants’ injuries, as they constituted merely one link in the causal
chain. The theory proffered by the appellants therefore establishes at best only an
indirect connection between the domestic prices and the prices paid by the appellants.

3
Id. at 539-40.
4
The Ninth Circuit addressed similar allegations in DRAM, 546 F.3d 981 (9th Cir. 2008). In
5
DRAM, a British computer manufacturer, Centerprise, alleged that the defendant domestic and foreign
6
manufacturers and sellers of dynamic random access memory (“DRAM”) “engaged in a global
7
conspiracy to fix DRAM prices, raising the price of DRAM to customers in both the United States and
8
9
United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

foreign countries.” Id. at 984. Centerprise claimed that it satisfied the domestic injury exception to the
FTAIA because the defendants could not have maintained the artificially inflated foreign prices without
also fixing DRAM prices in the United States. Id. The Ninth Circuit held that such allegations were
insufficient to establish that the domestic effects “gave rise to” Centerprise’s foreign injury.
The defendants’ conspiracy may have fixed prices in the United States and abroad, and
maintaining higher U.S. prices might have been necessary to sustain higher prices
globally, but Centerprise has not shown that the higher U.S. prices proximately caused
its foreign injury of having to pay higher prices abroad. Other actors or forces may have
affected the foreign prices. In particular, that the conspiracy had effects in the United
States and abroad does not show that the effect in the United States, rather than the
overall price-fixing conspiracy itself, proximately caused the effect abroad.
Id. at 988. The court also rejected allegations of “a direct correlation between the U.S. price and the
prices abroad” and that “the Defendants’ activities resulted in the U.S. prices directly setting the
worldwide price.” Id. at 989. The court ruled that “a direct correlation between prices does not
establish a sufficient causal relationship” where the complaint does not “set forth a theory with any
specificity of how this price-setting occurred or how it shows a direct causal relationship.” See id. at
989-90.
Various district courts have similarly rejected the arbitrage theory of causation on the ground
that it does not establish a proximate link between the domestic effects of the anticompetitive conduct
and the foreign injury incurred. See In re Rubber Chemicals Antitrust Litigation, 504 F. Supp. 2d 777,
786 (N.D. Cal. 2007) (Jenkins, J.) (ruling that the domestic injury exception did not apply where
plaintiffs alleged that defendants “conspired to bring about a ‘single worldwide price increase’” and
“expressly allege[d] an arbitrage theory”); Emerson Electric Co. v. Le Carbone Lorraine, S.A., 500 F.

A22
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1

Supp. 2d 437, 447 (D.N.J. 2007) (holding that “[b]ecause Plaintiffs in this case merely allege that

2

tenuous connection, the arbitrage theory, the Court does not have jurisdiction over claims arising out

3

of Plaintiffs’ foreign purchases”).

4

This case is significantly different from the cases described above. Motorola is not a foreign

5

company alleging injury based on wholly foreign transactions and conduct, unlike the plaintiffs in

6

Empagran I. Motorola is a Delaware corporation with its principal place of business in Illinois and

7

alleges a conspiracy between defendants that involved both domestic and foreign conduct. SAC ¶¶ 1-8,

8

24. Many of the comity concerns regarding interference with the sovereign authority of other nations

9

identified in Empagran I are therefore less applicable. Perhaps more importantly, Motorola does not

10

rely on an arbitrage theory to establish the domestic injury exception. Motorola instead alleges that an

11

important domestic effect of the anticompetitive conspiracy was the setting of a global price for all LCD

12

Panel purchases around the world. Id. ¶ 129. As the Court views these new allegations, the SAC

13

alleges that the price and other terms of purchase were negotiated exclusively by Motorola’s

14

procurement teams within the United States and applied worldwide, without regard to where the product

15

was ultimately delivered. Id. ¶¶ 129-33. Moreover, Motorola’s foreign affiliates were bound by these

16

negotiations and were not permitted to negotiate the price of LCD Panels nor alter the total quantity

17

ordered. Id. ¶ 133. These allegations establish a concrete link between defendants’ price-setting

18

conduct (the collusion between the defendants to establish an artificially high price for LCD Panels),

19

its domestic effect (the negotiations between Motorola and defendants that resulted in the setting of a

20

global, anticompetitive price for all LCD Panels sold to Motorola) and the foreign injury suffered by

21

Motorola and its affiliates (payment of higher prices abroad). These allegations are far stronger than

22

the arbitrage theory rejected in the cases above and cure the problem identified by the Ninth Circuit in

23

DRAM by setting forth with specificity a direct causal relationship between the anticompetitive conduct,

24

the domestic negotiations and Motorola’s foreign injury.

25

Defendants point to Sun Microsystems Inc. v. Hynix Semiconductor Inc. (Sun III), 608 F. Supp.

26

2d 1166 (N.D. Cal. 2009) (Hamilton, J.) for the proposition that “a ‘single enterprise theory [based] in

27

part on a global procurement strategy’ has ‘already been discredited’ and is ‘not a viable legal theory.’”

28

Motion at 21. The statements in Sun III are not controlling here. The court in Sun III faced a subtly
A23
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1

different question: whether proof that a domestic company and its foreign subsidiaries form a “single

2

entity,” by itself, can satisfy the domestic injury exception where the plaintiff cannot otherwise establish

3

a proximate link between any domestic effect of the anticompetitive conduct and the foreign injury. Sun

4

III, 608 F. Supp. 2d at 1185-86. The court had previously ruled that the plaintiff failed to demonstrate

5

that the higher prices set and established in the United States proximately caused the foreign entities

6

associated with the plaintiffs to pay higher prices abroad.

7

Semiconductor Inc. (Sun II), 534 F. Supp. 2d 1101, 1115 (N.D. Cal. 2007) (Hamilton, J.). The question

8

presented here, however, is not whether the mere existence of a “single entity” relationship is sufficient,

9

but whether Motorola’s allegations establish proximate causation between the domestically determined

10

global price and Motorola’s foreign injury — in other words, the question presented in Sun II. As

11

discussed above, the Court finds that Motorola has done so.1

Sun Microsystems Inc. v. Hynix

12

The Court also disagrees with the Sun III court’s reading of the Ninth Circuit’s opinion in

13

DRAM, 546 F.3d at 989-90. Citing DRAM, the Sun III court stated that “[b]oth this court and the Ninth

14

Circuit have held that, to the extent plaintiff’s proximate causation theory rests on proof of a global

15

procurement strategy, this is not a viable legal theory.” Sun III, 608 F. Supp. 2d at 1186. In this Court’s

16

view, however, the holding in DRAM did not go so far. It is true that, in DRAM, the Ninth Circuit held

17

that allegations of “a direct correlation between the U.S. price and the prices abroad” and that “the

18

Defendants’ activities resulted in the U.S. prices directly setting the worldwide price” were not

19

sufficient for purposes of the domestic injury exception. DRAM, 546 F.3d at 989. However, the court

20

based its holding on a determination that the plaintiff failed to “set forth a theory with any specificity

21

of how this price-setting occurred or how it shows a direct causal relationship.” Id. The court focused

22

on particular allegations in the complaint that it found to be insufficient; the Ninth Circuit in DRAM

23

stated:

24
25
26
27
28

1

In making this determination, the Court departs from the ruling in Sun II that, although the act
of negotiating an inflated global price might be a “domestic effect” of the conspiracy, such effect cannot
proximately cause the payment of higher prices abroad. Sun II, 534 F. Supp. 2d at 1115. Based on the
allegations in the SAC, Motorola has alleged facts that would establish that the domestically negotiated
price was identical for purchases both inside and outside the United States. This is sufficient to establish
the necessary proximate link between the domestic effects of the conspiracy and Motorola’s foreign
injury.
A24
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1

Most notably, paragraph 75 of its complaint alleges:

2

6

Memory purchases are a 24 hour global business, dependent in large part on United
States events. For example, Plaintiff and many Class members start their days with
communications to Defendants in Taiwan and Korea to understand what pricing is
available for DRAM, and as the day goes on follow sales in the United States. Plaintiff
and Class members were required to track the DRAM prices in dollars, which was the
only available measure due to Defendants’ sales and distribution practices, then work on
dollar exchange rates in order to buy the DRAM at the best available price worldwide.
The United States prices were the source of, and substantially affected the worldwide
DRAM prices.

7

Id. at 990 n.10. The court found that “[t]he significance of these assertions . . . is not self-evident and

8

Centerprise has not elaborated on how any of its asserted facts show that the higher U.S. DRAM prices

9

proximately caused the excessive DRAM prices that Centerprise paid.” Id. The allegations in this case

10

offer far more detail than the allegations in DRAM. As discussed above, the SAC describes the method

11

by which global prices were negotiated and set by Motorola’s procurement team in Illinois and the

12

connection to Motorola’s foreign injury. According to the SAC, a single global price was effective

13

worldwide, no matter where delivery of the product occurred. SAC ¶¶ 129-33. The U.S. prices

14

therefore were not simply “the source of” the foreign prices; both the domestic and foreign prices were

15

one and the same. These allegations address the problem identified in DRAM by alleging with

16

specificity how the prices paid abroad were caused by the contractual terms negotiated inside the United

17

States. Of course, whether this Court ultimately has jurisdiction over Motorola’s foreign injury claims

18

will turn on whether Motorola can, in fact, prove such allegations. At this stage, however, Motorola has

19

met its burden to allege facts that bring its claims within the domestic injury exception to the FTAIA.

20

Accordingly, defendants’ motion to dismiss the Sherman Act claim under the FTAIA is DENIED.2

3
4

United States District Court
For the Northern District of California

5

21
22

II.

Illinois Antitrust Act

23

Defendants also move to dismiss Motorola’s claim under the Illinois Antitrust Act, which has

24

explicitly adopted the territorial limitations of the FTAIA. 740 Ill. Comp. Stat. 10/5(14). Section

25

10/5(14) of the Illinois Antitrust Act uses language that is essentially identical to the FTAIA and does

26
27
28

2

Because the Court finds that it has jurisdiction over Motorola’s antitrust causes of action under
the FTAIA, it need not reach defendants’ argument based on the Supremacy Clause that the Court does
not have jurisdiction over Motorola’s state law causes of action.
A25
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1

not permit claims based on foreign injury unless the challenged conduct has a “direct, substantial, and

2

reasonably foreseeable effect” on domestic commerce and such effect “gives rise to a claim” under the

3

Illinois Antitrust Act. Id. Section 10/11 of the Illinois Antitrust Act states that “[w]hen the wording of

4

this Act is identical or similar to that of a federal antitrust law, the courts of this State shall use the

5

construction of the federal law by the federal courts as a guide in construing this Act.” 740 Ill. Comp.

6

Stat. 10/11.

7

Because the Court finds that the allegations in the Second Amended Complaint satisfy the

8

domestic injury exception of the FTAIA, the Court also concludes that Motorola’s allegations satisfy

9

the analogous provision of the Illinois Antitrust Act. Accordingly, defendants’ motion to dismiss

United States District Court
For the Northern District of California

10

Motorola’s claims under the Illinois Antitrust Act is DENIED.

11
12

III.

Due Process

13

Defendants move to dismiss Motorola’s claims under the Illinois Antitrust Act and for breach

14

of contract and unjust enrichment because they do not comport with due process. Motion at 26-27.

15

Defendants specifically argue that the SAC asserts state law claims on behalf of foreign affiliates of

16

Motorola and other foreign manufacturers who do not allege that they purchased any relevant product

17

in Illinois.

18

To determine whether the application of a particular state’s law comports with the Due Process

19

Clause, the Court must examine “the contacts of the State, whose law [is to be] applied, with the parties

20

and with the occurrence or transaction giving rise to the litigation.” Allstate Ins. Co. v. Hague, 449 U.S.

21

302, 308 (1981). Courts have invalidated the application of a state’s law where the state “had no

22

significant contact or significant aggregation of contacts, creating state interests, with the parties and

23

the occurrence or transaction.” Id. Such is not the case here. Each of the claims targeted by defendants

24

is asserted under Illinois state law, the state in which Motorola alleges that it maintains its corporate

25

headquarters and runs substantial operations. SAC ¶ 12. Motorola also alleges that “during and after

26

the Conspiracy Period, Motorola purchased LCD Panels and LCD Products in Illinois” and that its

27

procurement team “negotiated all prices, specifications, and quantities for all purchases of LCD Panels

28

and LCD Products from Motorola offices in Illinois.” Id. Motorola alleges that the negotiations by its
A26
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1

Illinois-based procurement team “governed all Motorola purchases of LCD Panels around the world for

2

inclusion in Motorola devices.” Id. ¶ 129. These contacts establish significant ties between Illinois and

3

the parties and claims in this litigation, and the application of Illinois law does not, therefore, violate

4

due process.

5

Defendants’ argument appears to turn on the way in which the SAC defines the term “Motorola,”

6

which includes certain foreign manufacturers and affiliates of Motorola that defendants maintain did

7

not purchase any products in Illinois. Motion at 27; SAC ¶ 25. Contrary to defendants’ argument,

8

however, the SAC alleges clearly that “Motorola” (including the foreign manufacturers and affiliates)

9

purchased LCD Panels and LCD Products in Illinois. SAC ¶ 12. Reading the SAC as a whole,

10

therefore, Motorola does allege that it and each the foreign entities on whose behalf it brings this action

11

purchased product in Illinois. Moreover, even if certain of the foreign entities or manufacturers did not

12

make such purchases, Motorola alleges that the terms of every purchase — including price and quantity

13

— were negotiated by its procurement team in Motorola’s Illinois offices. By virtue of this Illinois-

14

based negotiation process, even purchases that were consummated outside the United States by

15

Motorola’s foreign affiliates have a clear and substantial tie to Illinois.

16
17

For the reasons stated above, defendants’ motion to dismiss Motorola’s state law claims under
the due process clause is DENIED.

18
19

IV.

Breach of contract

20

Defendants assert that Motorola’s state breach of contract claims are impermissibly vague

21

because the SAC does not allege which contracts were supposedly breached or the terms of those

22

contracts. Motion at 27-29. Defendants argue that “because the SAC does not specifically aver which

23

contracts were allegedly breached, it is impossible to assess which transactions are the subject of the

24

alleged breach of contract claims or what laws Defendants supposedly violated.” Id. at 29. Motorola

25

responds that its allegations identify Motorola’s general supply agreements with each of the defendants

26

as well as individual purchase orders as the contracts at issue. Opposition at 40. Motorola argues that

27

these allegations are sufficient to put defendants on notice of its claims and that any further specificity

28

is properly gained through discovery. Id. at 40-41.
A27
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1

Defendants contend — and Motorola does not dispute — that Illinois law applies to Motorola’s

2

breach of contract claims. In Illinois, the elements of a claim for breach of contract are “(1) offer and

3

acceptance, (2) consideration, (3) definite and certain terms, (4) performance by the plaintiff of all

4

required conditions, (5) breach, and (6) damages.” Village of South Elgin v. Waste Management of

5

Illinois, Inc., 810 N.E. 2d 658, 669 (Ill. App. Ct. 2004).

6

Under Federal Rule of Civil Procedure 8(a)(2), a complaint must contain “a short and plain

7

statement of the claim showing that the pleader is entitled to relief.” The pleading must state a claim

8

that is “plausible on its face” and that contains factual allegations that are “enough to raise a right to

9

relief above the speculative level.” Twombly, 550 U.S. at 555, 570. Federal courts “must rely on

10

summary judgment and control of discovery to weed out unmeritorious claims.” Leatherman v. Tarrant

11

County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168-69 (1993).

12

Motorola’s breach of contract claims against Sharp, Epson, Toshiba, Samsung and AU Optronics

13

are set forth in claims Three, Five, Seven, Nine and Eleven of the SAC. These claims allege that

14

Motorola and each defendant “entered into multiple contracts for the sale of LCD Panels and/or LCD

15

Products by which [defendant] agreed to deliver LCD Panels and/or LCD Products to Motorola and

16

Motorola agreed to pay [defendant] a price negotiated by Motorola and [defendant].” SAC ¶¶ 225, 236,

17

247, 258, 269. Motorola alleges that “[t]hese contracts between Motorola and [defendant] include

18

purchase orders issued by Motorola to [defendant].” Id. Motorola further alleges that “[p]ursuant to

19

each of these contracts, [defendant] agreed on behalf of it and its suppliers and subcontractors that all

20

LCD Panels and/or LCD Products provided to Motorola would be produced, manufactured and supplied,

21

and services rendered, in compliance with all applicable laws, rules, regulations, and standards.” Id.

22

¶¶ 226, 237, 248, 259, 270. Motorola alleges that each defendant violated this provision and the

23

covenant of good faith and fair dealing by agreeing to fix the price of LCD Panels sold to Motorola.

24

Id. ¶¶ 228-29, 239-40, 250-51, 261-62, 272-73. Motorola further alleges that it performed all of its

25

obligations under the contracts and that, as a result of defendants’ breach of the contracts, Motorola

26

suffered damages. Id. ¶¶ 230, 241, 252, 263, 274.

27

The SAC alleges sufficient facts to establish a claim for breach of contract under Illinois law.

28

A plain reading of the SAC sets forth Motorola’s theory of relief in clear terms; that is, that each of the
A28
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1

contracting defendants breached its contractual obligation to comply with the “applicable laws, rules,

2

regulations, and standards” — along with the implied covenant of good faith and fair dealing — by

3

engaging in a widespread price-fixing conspiracy. Motorola also alleges facts sufficient to establish

4

each of the other elements of its claims, including offer and acceptance, consideration, Motorola’s

5

performance and damages. For purposes of the pleading stage, these allegations are sufficient.

6

Defendants correctly identify a number of ambiguities in Motorola’s claims, including the precise terms

7

of the contracts at issue, which purchase orders are alleged to have been violated, and which “laws,

8

rules, regulations, and standards” govern each of the contracts that Motorola is asserting. Motion at 28-

9

29. Ambiguities of this type are properly explored in discovery.

United States District Court
For the Northern District of California

10

Accordingly, defendants’ motion to dismiss Motorola’s breach of contract claims is DENIED.

11
12

V.

Unjust Enrichment Claims

13

Defendants argue that Motorola’s unjust enrichment claims must be dismissed because no unjust

14

enrichment claim lies under Illinois law where, as here, there is a contract that allegedly governs the

15

subject matter of the dispute. Motion at 30. Motorola argues that it is permitted to plead claims in the

16

alternative. Opposition at 41 n.22.

17

The Court agrees with Motorola. Federal Rule of Civil Procedure 8(d)(2) states that “[a] party

18

may set out 2 or more statements of a claim or defense alternatively or hypothetically, either in a single

19

count or defense or in separate ones.” Rule 8(d)(3) provides that “[a] party may state as many separate

20

claims or defenses as it has, regardless of consistency.” Rule 8(a) does not require a plaintiff explicitly

21

to designate alternative claims “as long as it can be reasonably inferred that this is what [the plaintiff

22

was] doing.” Coleman v. Standard Life Ins. Co., 288 F. Supp. 2d 1116, 1120 (E.D. Cal. 2003). At this

23

early stage of the litigation, and given the “general purpose of the [Federal Rules of Civil Procedure]

24

to minimize technical obstacles to a determination of the controversy on its merits,” United States ex

25

rel. Atkins v. Reiten, 313 F.2d 673, 675 (9th Cir. 1963), it would be imprudent to force Motorola to

26

choose between the alternative theories currently expressed in the SAC. Accordingly, defendants’

27

motion to dismiss the unjust enrichment claim is DENIED.

28
A29
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1
2
3

CONCLUSION
For the foregoing reasons, defendants’ motion to dismiss the second amended complaint is
DENIED. (No. M 07-1827 SI, Dkt. 1989; No. C 09-5840 SI, Dkt. 54, 57).

4
5

IT IS SO ORDERED.

6
7

Dated: March 28, 2010
SUSAN ILLSTON
United States District Judge

8
9
United States District Court
For the Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Not Reported in F.Supp.2d, 2012 WL 3276932 (N.D.Cal.), 2012-2 Trade Cases P 78,031
(Cite as: 2012 WL 3276932 (N.D.Cal.))

FN1. Motorola's TAC alleges antitrust
claims based on three categories of purchases: “(1) LCD Panels delivered by the
Defendants to Motorola in the United
States; (2) LCD Panels delivered to Motorola manufacturing facilities abroad for
inclusion in Motorola devices imported into the U.S. by Motorola and later sold by
Motorola to customers in the United
States; and (3) LCD Panels delivered to
Motorola manufacturing facilities abroad
for inclusion in Motorola devices sold to
Motorola customers abroad.” TAC ¶ 184.
Defendants seek summary adjudication on
the second and third categories of claims
(the “foreign injury claims”).

Only the Westlaw citation is currently available.
United States District Court,
N.D. California.
In re TFT–LCD (FLAT PANEL) ANTITRUST
LITIGATION.
This Order Relates to: Motorola Mobility, Inc. v.
AU Optronics Corporation, et al., C 09–5840 SI.
Nos. M 07–1827 SI, C 09–5840 SI.
MDL. No. 1827.
Aug. 9, 2012.
ORDER DENYING DEFENDANTS' JOINT
MOTION FOR SUMMARY JUDGMENT ON
MOTOROLA'S FOREIGN INJURY CLAIMS
SUSAN ILLSTON, District Judge.
*1 On August 3, 2012, the Court heard argument on defendants' joint motion for summary
judgment on Motorola Mobility, Inc.'s Sherman Act
claim for injuries in foreign markets. Defendants'
motion asserts that Motorola's claims based on
TFT–LCD purchases in foreign markets are barred
by the Foreign Trade Antitrust Improvements Act,
15 U.S.C. § 6a (“FTAIA”).

The FTAIA establishes a general rule that the
Sherman Act “shall not apply to conduct involving
trade or commerce (other than import trade or import commerce) with foreign nations.” 15 U.S.C. §
6a. The FTAIA then “provides an exception to this
general rule, making the Sherman Act applicable if
foreign conduct ‘(1) has a ‘direct, substantial, and
reasonably foreseeable effect’ on domestic commerce, and (2) ‘such effect gives rise to a [Sherman
Act] claim.’ ‘ “ In re Dynamic Random Access
Memory (DRAM) Antitrust Litig., 546 F.3d 981,
985 (9th Cir.2008) (quoting Hoffmann–La Roche
Ltd. v. Empagran S.A., 541 U.S. 155 (2004) (Empagran I ) and 15 U.S.C. § 6a). This is known as
the “domestic injury exception” of the FTAIA. Id.
The Supreme Court has stated:

Defendants argue that Motorola has failed to
prove that its foreign injury claims were caused by
any domestic effect of defendants' anticompetitive
conduct. Defendants contend that although Motorola alleged that “[d]efendants and their coconspirators ... entered into supply agreements with
Motorola in Illinois to sell Motorola LCD panels at
unlawfully inflated prices,” Third Amended Complaint (“TAC”) ¶ 4, in fact “[d]iscovery has shown
that [Motorola's] allegations concerning supposed
global price agreements negotiated and entered into
in Illinois are untrue.” Motion at 3. Pointing to a
lack of evidence demonstrating the requisite
“domestic effect” proximately causing Motorola's
foreign injury claims, defendants argue that two of
FN1
the three categories of claims against it
should
not be allowed to go to trial.

This technical language initially lays down a general rule placing all (nonimport) activity involving foreign commerce outside the Sherman
Act's reach. It then brings such conduct back
within the Sherman Act's reach provided that the
conduct both (1) sufficiently affects American
commerce, i.e., it has a “direct, substantial, and
reasonably foreseeable effect” on American domestic, import or (certain) export commerce, and
(2) has an effect of a kind that antitrust law con-
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siders harmful, i.e., the “effect” must “giv[e] rise
to a [Sherman Act] claim .”

States and that the United States was one of the
largest markets for mobile devices in the world.
See, e.g., Declaration of Joshua Stokes (“Stokes
Decl.”), Ex. 379 (Samsung presentation noting that
Motorola had the number one market share in the
U.S.); Ex. 150 (Sharp presentation noting same);
Ex. 155 (indicating Toshiba's sales plan was based
on strong demand from U.S. and Europe); Exs. 156,
157–160 (defendants' presentations and analyses regarding Motorola's U.S. market share). Defendants
established U.S. subsidiaries to facilitate sales of
LCD panels to Motorola in the United States. See,
e.g., Opposition at 15, n. 15 (listing defendants' relevant U.S. subsidiaries and affiliates); Stokes Decl.,
Ex. 80 (AUO email stating that its “regional
strategy” for the U.S. was “direct access to Moto/
Chicago and its global network”); Ex. 352
(deposition testimony of Samsung SDI employee
that “[Samsung] had an office in Chicago because
Motorola was in Chicago”); Ex. 345 (deposition
testimony that Sharp had an office in a Chicago
suburb in order to be “close to our customer ...
[f]irst of all, Motorola”).

Empagran I, 542 U.S. at 162 (quoting 15
U.S.C. § 6a) (emphasis original). The FTAIA “sets
forth an element of an antitrust claim, not a jurisdictional limit on the power of the federal courts.”
Minn–Chem, Inc. v. Agrium Inc., 683 F.3d 845, 852
(7th Cir.2012); Animal Sci. Prods., Inc v. China
Minmetals Corp., 654 F.3d 462, 469 (3d Cir.2011);
see also October 5, 2011 Order Denying Defendants' Joint Dispositive Motion Regarding Indirect
Purchaser Claims Based on Foreign Sales (“IPP Order”) at 7, Master Docket No. 3833 (adopting Animal Science view that “the FTAIA does not implicate the subject matter jurisdiction of the federal
courts”).
*2 The Court concludes that whether the price
fixing activities alleged by Motorola in this case
gave rise to direct, substantial, and reasonably foreseeable effects on domestic commerce, and whether
such effects gave rise to a Sherman Act claim
present issues of fact which must be resolved by the
jury in this case.

Defendants also met with Motorola on several
occasions in the United States to discuss, and, at
times, negotiate prices for LCD panels. See, e.g.,
Exs. 251, 254, 255, 266, 314 (defendants' PowerPoint presentations to Motorola in the United
States); Ex. 375 (document indicating that Samsung
had several conversations in Chicago with Motorola
regarding LCD panel pricing); Ex. 96 (Toshiba
America Electronic Corporation (“TAEC”) report
indicating in-person price negotiations with Motorola in Schaumburg, IL); Ex. 99 (email setting
“Final Negotiations Meeting” in Chicago with Motorola and representatives of AUO and AUOA); Ex.
140 (Sharp email describing Motorola meeting held
in U.S., where price negotiations took place). Defendants also used their employees—both
U.S.-based and those stationed abroad—in furtherance of the price-fixing conspiracy. See, e.g., Ex.
349 (deposition testimony identifying Samsung employee who was “dispatched” to the U.S. from 1999
to 2004 and given instructions “about how to gather

Motorola contends, and this Court agrees, that
its domestic roots and the locale of the transactions
at issue distinguish this case from Empagran I. As
this Court has previously observed, “Motorola is
not a foreign company alleging injury based on
wholly foreign transactions and conduct, unlike
plaintiffs in Empagran I.” March 28, 2011 Order
Denying Defendants' Joint Motion to Dismiss the
Second Amended Motorola Complaint (Motorola II
Order) at 8, Master Docket No. 2602.
Motorola points to substantial evidence that defendants targeted Motorola in the United States for
defendants' sales and marketing of LCD panels. See
Animal Science, 654 F.3d at 470 (the relevant inquiry is whether the defendants' anticompetitive behavior “target[ed] import goods or services”)
(citing Turicentro, S.A. v. American Airlines Inc.,
303 F.3d 293, 313 (3d Cir.2002)). Defendants knew
that Motorola sold mobile devices in the United
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competitive information about [Samsung's] competitors”); Ex. 167 (email requesting that Epson's
U.S.-based employees “research competitor's situation” regarding a particular Motorola phone model); Ex. 168 (Toshiba informing its U.S.-based employees that competitive information had been
gathered from Sanyo about projected share awards
for Razr mobile phones and instructing them to “get
information as much as possible”).

foreign contracts (i.e., purchase orders), the
“domestic injury exception” is inapplicable to Motorola's foreign injury claims. See Motion at 23–24.
Defendants claim that the prices used in purchase
orders Motorola used with its LCD panel suppliers
were based on negotiations abroad, not in the
United States. Id. On this basis, defendants conclude that “the effect on U.S. domestic commerce
that ‘gave rise to’ the foreign injury claims ... is
non-existent.” Id. at 25. The Court is not persuaded
by defendants' argument. Motorola has presented
admissible evidence from which a jury could infer
that final decisions regarding pricing of LCD panels
took place in the United States. See, e.g., Stokes
Decl., Ex. 363 (deposition testimony of Motorola's
Vice President of Procurement, Janet Robinson,
that it was Motorola's “practice” that senior procurement officers in the United States gave
“approval to enter into an agreement on price with a
display module supplier during the relevant time
period....”). Motorola also points to the deposition
testimony of its employees to support its claim that
foreign affiliates issued purchase orders at the price
and quantity determined by Motorola in the United
States. See, e.g., Ex. 359 (deposition testimony of
Motorola's Chief Procurement Officer, Theresa
Metty, that the “decision making” regarding contract negotiations, “which would include prices,”
happened in Illinois); Ex. 372 (deposition testimony
of Motorola's Vice President of Global Operations,
E.L. Tay, that the purchasing team “basically execute[d] what was done and planned [in the United
States]”).

*3 Motorola also points to the admissions in
the guilty pleas of many companies and executives
involved in the LCD price-fixing conspiracy as further evidence that the conspiracy was targeted at
the United States. Opposition at 26, n. 42 (listing
plea agreements of LG, Sharp, Chunghwa, Hitachi,
Epson, Chi Mei, and HannStar); see also Special
Verdict Form, United States v. AU Optronics Corp.,
Case No. 09–cr–0110 SI (N.D.Cal. Mar. 2012)
(AUO convicted of participating in a conspiracy to
fix prices of LCD panels sold in the United States
from September 2001 to December 2006), Docket
No. 85. Some defendants admitted to specifically
targeting Motorola in the United States. See Plea
Agreement, United States v. Sharp Corp., Case No.
08–cr–802 SI (N.D.Cal. Dec. 8, 2008) (Sharp pled
guilty to fixing the price of LCD panels sold to Motorola for use in Razr mobile phones); United States
v. Epson Imagining Devices Corp ., Case No.
09–cr–854 SI (N.D.Cal. Oct. 23, 2009) (Epson pled
guilty to fixing the price of LCD panels sold to Motorola for use in Razr mobile phones).
The parties dispute whether defendants' conduct gave rise to its Sherman Act claims. See
DRAM, 546 F.3d at 989–90 (“[W]here a global
price-fixing conspiracy is alleged to have affected
prices both in the United States and abroad, courts
have held that ‘the give rise to language of [the
FTAIA] requires a plaintiff to establish a direct or
proximate causal relationship’ between the alleged
anticompetitive effects in the United States and the
plaintiff's alleged foreign injury.”). Defendants argue that, because Motorola's foreign affiliates purchased LCD panels pursuant to globally-negotiated

*4 Whether, as defendants argue, Motorola's
“rubber stamp approval process falls far short of
what the FTAIA requires,” Motion at 6, will be left
up to a jury to decide, not the Court. See Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)
(“Credibility determinations, the weighing of evidence, and the drawing of legitimate inferences from
the facts are jury functions, not those of a judge ...
ruling on motions for summary judgment.”). The
Court finds that a reasonable jury could find a
“concrete link between defendants' price setting-
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conduct ... its domestic effect, and the foreign injury suffered by Motorola and its affiliates.” See
Motorola II Order at 8.
Accordingly, the Court DENIES dependants'
joint motion for summary judgment. Master Docket
No. 5415; Docket No. 312 in 09–5840.
IT IS SO ORDERED.
N.D.Cal.,2012.
In re TFT-LCD (Flat Panel) Antitrust Litigation
Not Reported in F.Supp.2d, 2012 WL 3276932
(N.D.Cal.), 2012-2 Trade Cases P 78,031
END OF DOCUMENT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
)
)
)
)
)
)
)
)
)

MOTOROLA MOBILITY, INC.,

Plaintiff,
v.
AU OPTRONICS CORPORATION, et al.,

Defendant,

Judge Joan B. Gottschall
Case No. 09 CV 6610

ORDER

Enter Memorandum Opinion and Order. Defendants' motion for reconsideration [116] is
granted. Motorola's claims based on overseas purchases by its foreign affiliates are dismissed.
Parties are to appear for a status hearing on January 31, 2014, at 9:30 a.m. All pre-trial deadlines
are stricken for the time being.

ENTER:
/s/
JOAN B. GOTTSCHALL
United States District Judge
DATED: January 23, 2014
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MOTOROLA MOBILITY, INC.,

)
)
)
)
)
)
)
)
)

Plaintiff,
v.
AU OPTRONICS CORPORATION, et al.,
Defendants.

Case No. 09 C 6610
Judge Joan B. Gottschall

MEMORANDUM OPINION & ORDER
The Foreign Trade Antitrust Improvements Act of 1982 (“FTAIA”) places all nonimport
foreign commerce outside the Sherman Act’s reach unless such conduct (1) has a “direct,
substantial, and reasonably foreseeable effect” on American domestic or import commerce; and
(2) such effect gives rise to a Sherman Act claim. Motorola Mobility, Inc. (“Motorola”) alleges
that numerous manufacturers of liquid crystal display (“LCD”) panels (collectively,
“Defendants”) conspired to raise prices of LCD panels in violation of the Sherman Act. The
MDL court denied Defendants’ motion for partial summary judgment with respect to Motorola’s
Sherman Act claim based on purchases of LCD panels by its foreign affiliates, finding that
Motorola had presented admissible evidence from which a jury could find that final decisions
regarding pricing of LCD panels took place in the United States. The case was remanded to this
court for trial, and Defendants moved for reconsideration of the MDL court’s ruling, arguing that
there was no domestic effect that gave rise to Motorola’s foreign affiliates’ Sherman Act claims.
For the reasons stated below, Defendants’ motion for reconsideration is granted.
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I. BACKGROUND
Motorola is a technology company based in Libertyville, Illinois, that manufactures a
number of electronic devices, including mobile phones. These mobile phones contain LCD
panels that Defendants sold to Motorola and its foreign affiliates. The complaint alleges that,
from 1996-2006, Defendants took part in a global conspiracy to raise the price of LCD panels
above the price that would have prevailed in a competitive market.
The purchases of LCD panels at issue in this case fall into three categories: (1) purchases
of LCD panels by Motorola that were delivered directly to Motorola facilities in the United
States (“Category I”); (2) purchases of LCD panels by Motorola’s foreign affiliates that were
delivered to the foreign affiliates’ manufacturing facilities abroad, where they were incorporated
into mobile phones that were later sold in the United States (“Category II”); and (3) purchases of
LCD panels by Motorola’s foreign affiliates that were delivered to the foreign affiliates’
manufacturing facilities abroad and were later incorporated into mobile phones sold outside the
United States (“Category III”).

Motorola’s foreign affiliates have assigned their claims to

Motorola.
Whether Motorola can bring claims under the Sherman Act based on the Category II and
Category III purchases is the question that is now before this court. That question was addressed
three times by the MDL court: first, in its order granting Defendants’ motion to dismiss the first
amended complaint; second, in its order denying Defendants’ motion to dismiss the second
amended complaint; and third, in its order denying Defendants’ motion for partial summary
judgment.
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Motorola I
Defendants moved to dismiss the first amended complaint on the ground that the FTAIA
barred Motorola’s claims based on the Category II and Category III purchases by Motorola’s
foreign affiliates. Defendants argued that Motorola’s claims based on these purchases fell under
the FTAIA’s general rule that the Sherman Act shall not apply to nonimport conduct involving
trade with foreign nations and that Defendants’ conduct did not fall under the FTAIA’s exception
for conduct having a direct, substantial, and reasonably foreseeable domestic effect that gives
rise to a Sherman Act claim.
The MDL court agreed with Defendants and granted the motion to dismiss. First, the
court noted that Motorola had conceded that it could not assert any claims based on the sale of
LCD panels to Motorola subsidiaries abroad if the panels never entered the United States
(Category III sales). In re TFT-LCD (Flat Panel) Antitrust Litig., No. 09 C 5840, 2010 WL
2610641, at *3 (N.D. Cal. June 28, 2010) (“Motorola I”). The issue in dispute was whether
Motorola could seek to recover based on its foreign affiliates’ purchases of LCD panels that were
delivered to the foreign affiliates’ manufacturing facilities abroad, where they were incorporated
into mobile phones that were later sold in the United States (Category II purchases). Id.
Next, the court rejected Motorola’s argument that the products at issue were “imports”
that are not subject to the FTAIA. The court held that the dispositive inquiry is whether the
conduct of the defendants, not plaintiffs, involves “import trade or commerce.” Id. at *5 (citing
Turicentro, S.A. v. Am. Airlines Inc., 303 F.3d 293, 303 (3d Cir. 2002), overruled on other
grounds by Animal Sci. Prods. Inc. v. China Minmetals Corp., 654 F.3d 462, 467-68 (3d Cir.
2011)). The court noted that Motorola had not alleged that the products were brought to the
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United States by Defendants, but rather by Motorola affiliates, and so the products at issue were
not “imports.” Id.
Having found that the FTAIA’s general rule of non-liability applied to Motorola’s
Category II claims, the court next turned to whether the claims nevertheless fell under the
domestic injury exception. The court focused its analysis on the domestic injury exception’s
second prong: whether the alleged domestic effect gave rise to the Sherman Act claim. The
court noted that, under Ninth Circuit precedent, the “gives rise to” language of the FTAIA
requires a plaintiff to establish proximate cause between the alleged anticompetitive effects in
the United States and the plaintiff’s foreign injury. Id. at *6 (citing In re Dynamic Random
Access Memory (DRAM) Antitrust Litig., 546 F.3d 981, 987-88 (9th Cir. 2008)). In DRAM, the
plaintiff alleged that the domestic effect of the defendants’ anti-competitive behavior—higher
DRAM prices in the United States—gave rise to its foreign injury of having to pay higher
DRAM prices abroad because the defendants could not have raised prices worldwide and
maintained their global price-fixing arrangement without fixing the DRAM prices in the United
States. Id. at 984. The Ninth Circuit held that such allegations were insufficient to satisfy the
second prong of the FTAIA’s domestic injury exception because the fact that the conspiracy had
effects in the United States and abroad did not show that “the effect in the United States, rather
than the overall price-fixing conspiracy itself, proximately caused the effect abroad.” Id. at 988
(citing In re Monosodium Glutamate Antitrust Litig., 477 F.3d 535, 539-40 (8th Cir. 2007), for
the proposition that proximate cause is not met by allegations that “there was a single global
price kept in equipoise by the maintenance of super-competitive prices in the U.S. market”). The
MDL court found that, as in DRAM, Motorola’s allegations that Defendants engaged in a “global
conspiracy” that impacted “global prices” and that Motorola’s foreign affiliates “suffered injury
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as a result of defendants’ antitrust violations” fell “far short of alleging that the domestic effect
of defendants’ conduct gave rise to Motorola’s foreign injuries.” Motorola I, 2010 WL 2610641,
at *7. Accordingly, the court granted Defendants’ motion to dismiss Motorola’s foreign injury
claims, with leave to amend.
Motorola II
In its second amended complaint, Motorola added allegations that senior executives of
the Defendants instructed subordinates in the United States to communicate with employees of
their competitors to exchange pricing and other competitive information to be used in fixing
prices for LCD panels sold to U.S. companies. Motorola alleged that Defendants and their coconspirators used their U.S. affiliates, salespeople, and contacts to enter into supply agreements
in Illinois to sell Motorola LCD panels at unlawfully inflated prices. It alleged that procurement
teams at Motorola based in the U.S. negotiated the prices, conditions, and quantities that
governed all Motorola purchases of LCD panels around the world for inclusion in Motorola
devices. It alleged that its U.S. procurement teams negotiated each LCD panel purchase with
Defendants through a process that involved developing requests and preliminary specifications in
collaboration with U.S. representatives for Defendants and the final negotiation of the terms of
purchase for LCD panels. It alleged that the prices set through this domestic negotiation process
directly and immediately impacted Motorola’s business plans, including its most basic business
choices involving the production, pricing, and sales of its own products. After the price for LCD
panels was set, Motorola’s supply chain organization, which was based in Illinois, used an
automatic scheduling process to determine the quantity requirements for it and its subsidiaries.
This process was directed by Motorola from the U.S., and the foreign affiliates issued purchase
orders at the price and quantity determined by Motorola in the United States.
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Defendants again moved to dismiss, arguing that Motorola had failed to cure the flaws
that the MDL court had identified when it dismissed the first amended complaint. Defendants
argued that Motorola’s allegation that Motorola directed from Illinois that purchases be made
abroad by its foreign affiliates was insufficient to establish that any domestic effect gave rise to
its Sherman Act claim. Defendants relied on a number of cases from courts across the country
that found that allegedly super-competitive domestic prices cannot proximately cause plaintiffs’
foreign injuries; rather, such injuries are caused by the foreign effects of the price-fixing
conspiracy itself. See In re TFT-LCD (Flat Panel) Antitrust Litig., 785 F. Supp. 2d 835, 841-42
(N.D. Cal. 2011) (“Motorola II”).
The MDL court distinguished this case, however, noting that Motorola is an American
company, that Motorola alleged that the domestic effect was the setting of a global price in the
United States for all LCD panel purchases around the world, that the complaint alleged that the
terms of purchase were negotiated by Motorola’s procurement teams within the United States
and applied worldwide, and that Motorola’s foreign affiliates were bound by these negotiations.
Id. The court held:
These allegations establish a concrete link between defendants’ price-setting
conduct (the collusion between the defendants to establish an artificially high
price for LCD Panels), its domestic effect (the negotiations between Motorola and
defendants that resulted in the setting of a global, anticompetitive price for all
LCD Panels sold to Motorola) and the foreign injury suffered by Motorola and its
affiliates (payment of higher prices abroad).
Id. at 843. The court denied the motion to dismiss, noting that, ultimately, Motorola would still
need to prove that global prices were negotiated and set by Motorola’s procurement team in
Illinois and that a single global price was effective worldwide. Id. at 844.
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Motorola III
The summary judgment briefing focused on whether Motorola could satisfy the standard
set by the court in Motorola II—whether it could prove that its foreign affiliates in fact paid
prices for LCDs pursuant to contracts that were negotiated and entered into in the U.S.
Defendants noted that discovery had revealed that over 99% of the LCD purchases at issue were
purchases by Motorola’s foreign affiliates who assigned their claims to Motorola. They argued
that the record demonstrated that prices were not negotiated in Illinois, as Motorola had alleged,
but abroad.

And they argued that, contrary to Motorola’s allegations, Motorola’s foreign

affiliates did not pay inflated prices for LCDs pursuant to supply agreements entered into in
Illinois, but rather entered into agreements outside the U.S.
Applying the standard it set out in Motorola II, the MDL court denied Defendants’
motion for summary judgment. In re TFT-LCD (Flat Panel) Antitrust Litig., No. M 07-1827,
2012 WL 3276932, at *2 (N.D. Cal. Aug. 9, 2012) (“Motorola III”). The court based its decision
on Motorola’s “domestic roots,” “the locale of the transactions at issue,” and the fact that
Defendants (i) “targeted Motorola in the United States”; (ii) “knew that Motorola sold mobile
devices in the United States and that the United States was one of the largest markets for mobile
devices in the world”; (iii) “established U.S. subsidiaries to facilitate sales of LCD panels to
Motorola in the United States”; (iv) “met with Motorola on several occasions in the United
States to discuss, and, at times, negotiate prices for LCD panels”; (v) “used their employees—
both U.S.-based and those stationed abroad—in furtherance of the price-fixing conspiracy”; and
(vi) pled guilty to participating in a conspiracy to fix prices of LCD panels sold in the United
States. Id. at *2-3.
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In response to Defendants’ argument that Motorola had not identified any effect on U.S.
domestic commerce that gave rise to Motorola’s Sherman Act claim, the court held:
Motorola has presented admissible evidence from which a jury could infer that
final decisions regarding pricing of LCD panels took place in the United States.
Motorola also points to the deposition testimony of its employees to support its
claim that foreign affiliates issued purchase orders at the price and quantity
determined by Motorola in the United States.
Id. at *3 (citations omitted).

The case was then remanded to this court for trial, where

Defendants filed a motion for reconsideration of the MDL court’s order denying summary
judgment.
II. STANDARD OF REVIEW
Defendants move for reconsideration under Federal Rule of Civil Procedure 54(b), which
provides that an order “that adjudicates fewer than all the claims or rights and liabilities of fewer
than all the parties . . . may be revised at any time before the entry of a judgment adjudicating all
the claims and all the parties’ rights and liabilities.” The Seventh Circuit has not addressed how
transferor courts should review the pretrial determinations of transferee MDL courts. 1 The Fifth
Circuit has held that transferor courts should use the law of the case doctrine to determine
whether to revisit an MDL court’s decision. In re Ford Motor Co., 591 F.3d 406, 411 (5th Cir.
2009). Under that doctrine, “a successor judge has the same discretion to reconsider an order as
would the first judge, but should not overrule the earlier judge’s order or judgment merely
because the later judge might have decided matters differently.” Id.

The doctrine allows

successor courts to “correct serious errors of the transferee court.” Id.

1

A transferor court refers to the court in which the suit was begun (here, the Northern
District of Illinois); the transferee court refers to the court to which the case was transferred for
MDL pretrial rulings (the Northern District of California).
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One recent decision criticized the Fifth Circuit’s holding, however. See Hill v. Ford
Motor Co., No. 11 C 799, 2013 WL 5360015, at *6 (N.D. Ga. Sept. 25, 2013). The Hill court
noted that almost every case invoking the law of the case doctrine involved an earlier appellate
decision, not an earlier decision of the district court. Id. The court suggested that the law of the
case doctrine should not apply to review of MDL court pretrial rulings, because “a district judge
[can] always reverse a prior ruling that she had made in the same case if she later decided she
had been wrong . . . . On appeal, the appellate court is only going to care whether the ultimate
ruling was right, not whether the judge’s first call on the issue was arguably meritorious.” Id.
Ultimately, however, the court noted that it did not matter whether the transferor court applied
the law of the case doctrine, because the standard in considering a motion for reconsideration is
the same as the law of the case doctrine standard. Id. Under both standards, a court may correct
clear errors of law. See Zurich Capital Mkts. Inc. v. Coglianese, 383 F. Supp. 2d 1041, 1045
(N.D. Ill. 2005) (“[U]nder Rule 54(b), a court may correct clear errors of fact or law in an
interlocutory order.”)
Accordingly, this court will also apply the “clear error” standard of review to the MDL
court’s denial of summary judgment, while being mindful of the fact that “[i]t would vitiate most
of the purposes of consolidating litigation if, after remand, parties could simply re-visit the
transferee court’s pre-trial rulings . . . .” Winkler v. Eli Lilly & Co., 101 F.3d 1196, 1202 n.5
(7th Cir. 1996).
The court is reviewing the MDL court’s denial of summary judgment.

Summary

judgment is appropriate when the movant shows there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56; Smith v. Hope
Sch., 560 F.3d 694, 699 (7th Cir. 2009). “[A] factual despite is ‘genuine’ only if a reasonable
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jury could find for either party.” SMS Demag Aktiengesellschaft v. Material Scis. Corp., 565
F.3d 365, 368 (7th Cir. 2009). The court ruling on the motion construes all facts and makes all
reasonable inferences in the light most favorable to the nonmoving party. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). Summary judgment is warranted when the nonmoving
party cannot establish an element of its case on which it will bear the burden of proof at trial.
Kidwell v. Eisenhauer, 697 F.3d 957, 964 (7th Cir. 2012).
III. ANALYSIS
A. Whether Motorola Can Satisfy the Domestic Injury Exception
1. The FTAIA and Empagran I
Motorola brings claims under Section 1 of the Sherman Act, 15 U.S.C. § 1. In 1982,
Congress amended the Sherman Act by passing the FTAIA. “The FTAIA seeks to make clear to
American exporters (and to firms doing business abroad) that the Sherman Act does not prevent
them from entering into business arrangements . . . , however anticompetitive, as long as those
arrangements adversely affect only foreign markets.” F. Hoffmann-La Roche Ltd. v. Empagran
S.A., 542 U.S. 155, 161 (2004) (“Empagran I”). Section 6(a) of the FTAIA reads as follows:
Sections 1 to 7 of this title [i.e., the Sherman Act] shall not apply to conduct
involving trade or commerce (other than import trade or import commerce) with
foreign nations unless—
(1) such conduct has a direct, substantial, and reasonably foreseeable
effect—
(A) on trade or commerce which is not trade or commerce with
foreign nations; or
(B) on export trade or export commerce with foreign nations, of a
person engaged in such trade or commerce in the United States;
and
(2) such effect gives rise to a claim under the provisions of sections 1 to 7
of this title, other than this section.
If sections 1 to 7 of this title apply to such conduct because of the
operation of paragraph (1)(B), then sections 1 to 7 title of this title shall
10
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apply to such conduct only for injury to export business in the United
States.
15 U.S.C. §6a.
In Empagran I, the Supreme Court explained that the FTAIA “lays down a general rule
placing all (nonimport) activity involving foreign commerce outside the Sherman Act’s reach.”
542 U.S. at 162. “It then brings such conduct back within the Sherman Act’s reach provided that
the conduct both (1) sufficiently affects American commerce, i.e., it has a ‘direct, substantial,
and reasonably foreseeable effect’ on American domestic, import or (certain) export commerce,
and (2) has an effect of a kind that antitrust law considers harmful, i.e., the ‘effect’ must ‘giv[e]
rise to a Sherman Act claim.’” Id. (quoting 15 U.S.C. §§6a(1), (2)).
In Empagran I, the plaintiffs were a group of foreign and domestic purchasers of
vitamins who alleged that vitamin manufacturers and distributors had engaged in a price-fixing
conspiracy, raising the price of vitamin products to customers in the United States and to
customers in foreign countries. 542 U.S. at 159. The Court focused on the “anticompetitive
price-fixing activity that [was] in significant part foreign, that cause[d] some domestic antitrust
injury, and that independently cause[d] separate foreign injury.” Id. at 158. The Court held that
the domestic injury exception does not apply where the plaintiff’s claim rests solely on the
independent foreign injury. Id. at 159. The Court arrived at this conclusion for two main
reasons.
First, the Court noted that it ordinarily construes ambiguous statutes to avoid
unreasonable interference with the sovereign authority of other nations. Id. at 164. This rule of
statutory construction helps the potentially conflicting laws of different nations work together in
harmony—“a harmony particularly needed in today’s highly interdependent commercial world.”
Id. at 164-65.

The Court noted that application of American antitrust laws to foreign
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anticompetitive conduct is reasonable insofar as those laws reflect a legislative effort to redress
domestic antitrust injury that foreign anticompetitive conduct has caused. Id. at 165. But it
questioned why it would be reasonable to apply America’s antitrust laws to foreign conduct
insofar as that conduct causes independent foreign harm and that foreign harm alone gives rise to
the plaintiff’s claim, as “application of those laws creates a serious risk of interference with a
foreign nation’s ability independently to regulate its own commercial affairs.” Id. (“Why should
American law supplant, for example, Canada’s or Great Britain’s or Japan’s own determination
about how best to protect Canadian or British or Japanese customers from anticompetitive
conduct engaged in significant part by Canadian or British or Japanese or other foreign
companies?”).
Second, it found that the FTAIA’s language and history suggested that Congress
designed the FTAIA to “clarify, perhaps to limit, but not to expand in any significant way, the
Sherman Act’s scope as applied to foreign commerce.” Id. at 169. And the Court noted that it
saw no significant indication that at the time Congress wrote the FTAIA, courts would have
thought the Sherman Act applicable where the plaintiff’s claim rests solely on independent
foreign injury. Accordingly, the Court held that the domestic injury exception does not apply
where the plaintiff’s claim rests solely on the independent foreign injury. The Court remanded
the case to the D.C. Circuit to consider the plaintiff’s alternative argument that its foreign injury
was not in fact independent of any adverse domestic effect.
2. Empagran II, DRAM, and the Proximate Causation Requirement
On remand in Empagran II, the D.C. Circuit first held that, in determining whether
domestic effects “give rise to” a Sherman Act claim, courts should look to see whether there is “a
direct causal relationship, that is, proximate causation.”
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LaRoche, Ltd., 417 F.3d 1267, 1271 (D.C. Cir. 2005) (“Empagran II”). The court found that this
interpretation of the FTAIA accords with the principle of prescriptive comity that sovereign
nations should respect each other by limiting the reach of their laws. Id. Applying the proximate
cause standard, the court considered the plaintiffs’ allegations that the defendants were able to
sustain super-competitive prices abroad only by maintaining super-competitive prices in the
United States as well. Id. The court found these allegations to be insufficient because they
established at most but-for causation, not proximate causation, reasoning:
Under the appellants’ theory, it was the foreign effects of price-fixing outside of
the United States that directly caused, or “g[a]ve rise to,” their losses when they
purchased vitamins abroad at super-competitive prices. That the appellees knew
or could foresee the effect of their allegedly anti-competitive activities in the
United States on the plaintiffs’ injuries abroad or had as a purpose to manipulate
United States trade does not establish that “U.S. effects” proximately caused the
appellants’ harm. . . . It was the foreign effects of price-fixing outside of the
United States that directly caused or “g[a]ve rise to” the appellants’ losses when
they purchased vitamins abroad at super-competitive prices.
Id.
In In re Dynamic Random Access Memory (DRAM) Antitrust Litigation., 546 F.3d 981,
986 (9th Cir. 2008), the Ninth Circuit also adopted the proximate cause standard. The court
considered the plaintiff’s allegations that the defendants’ global conspiracy to fix DRAM prices
had a domestic effect (higher DRAM prices in the United States) which gave rise to its foreign
injury of having to pay higher DRAM prices abroad because the defendants could not have
raised prices worldwide and maintained their global price-fixing arrangement without fixing the
DRAM prices in the United States. Id. at 988. The court found that the plaintiff had not shown
that the higher U.S. prices proximately caused its foreign injury of having to pay higher prices
abroad because “[o]ther actors or forces may have affected foreign prices.” Id. “In particular,
that the conspiracy had effects in the United States and abroad does not show that the effect in
the United States, rather than the overall price-fixing conspiracy itself, proximately caused the
13
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effect abroad.” Id. at 988-89 (citing In re Monosodium Glutamate, 477 F.3d 535, 539-40 (8th
Cir. 2007) (“The domestic effects of the price fixing scheme (increased U.S. prices) were not the
direct cause of the appellants’ injuries. Rather, it was the foreign effects of the price fixing
scheme (increased prices abroad).”)). 2
3. The MDL Court’s Analysis of the “Gives Rise To” Prong
Against this backdrop, the court now turns to the MDL court’s analysis of whether any
domestic effect gave rise to Motorola’s Sherman Act claim based on its foreign affiliates’
purchases. The MDL court found that the “gives rise to” prong was satisfied because:
Motorola has presented admissible evidence from which a jury could infer that
final decisions regarding pricing of LCD panels took place in the United
States. . . . Motorola also points to the deposition testimony of its employees to
support its claim that foreign affiliates issued purchase orders at the price and
quantity determined by Motorola in the United States.
Motorola III, 2012 WL 3276932, at *3. Defendants argue that this conclusion was a clear error
of law because it conflates the concepts of domestic conduct and domestic effect. The court is

2

The Ninth Circuit did not articulate what constitutes “proximate cause” in the FTAIA
context. Judge Noonan wrote a concurring opinion in which he noted that, in the law of
negligence, what turns a but-for cause into a proximate cause is “a value judgment that the cause
in fact creates an unacceptable risk of injury to a protected interest.” DRAM, 546 F.3d at 991
(Noonan, J., concurring). He noted that, under that standard, “it would seem that reasonably
prudent persons in the position of the defendants would see that their actions setting prices in the
United States would negatively affect customers in the United States and elsewhere.” Id.
Nevertheless, Judge Noonan concurred in the judgment, reasoning:
[I]t has been the judgment of Congress and the Supreme Court that the economic
interests of consumers outside the United States are normally not something that
American law is intended to protect. Hence it is difficult to persuade a court that
injury to foreign consumers has been “caused” by price-fixing in the United
States. . . . We reach this vanishing point not from guidance in words like
“proximate” or “direct” but from a strong sense that the protection of consumers
in another country is normally the business of that country. Location, not logic,
keeps [the plaintiff’s] claim out of court.
Id.
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not persuaded by this argument, however, because the setting of prices in the United States is
both domestic “conduct” and a domestic “effect.”
The more fundamental problem with the MDL court’s analysis is that it did not address
how the domestic conduct that Motorola argues it can prove constituted a domestic effect that
gives rise to a Sherman Act claim. Although this was the only issue raised by Defendants in
their motion for reconsideration, Motorola has offered no authority to support the MDL court’s
conclusion that because the jury could infer that final decisions regarding pricing of LCD panels
took place in the United States, Motorola could prove that this domestic effect gave rise to its
Sherman Act claim.
To be sure, courts have not clearly articulated what “proximate cause” means in the
FTAIA context. But courts have been clear on what it does not mean. The three circuits that
have considered this question have all agreed that the fact that defendants “knew or could foresee
the effect of their allegedly anti-competitive activities in the United States on the [plainitffs’]
injuries abroad or had as a purpose to manipulate United States trade does not establish that ‘U.S.
effects’ proximately caused the [plaintiffs’] harm.” Empagran II, 417 F.3d at 1271; In re
Monosodium Glutamate, 477 F.3d at 539-40 (“The domestic effects of the price fixing scheme
(increased U.S. prices) were not the direct cause of the appellants’ injuries. Rather, it was the
foreign effects of the price fixing scheme (increased prices abroad).”); DRAM, 546 F.3d at 988
(“[T]hat the conspiracy had effects in the United States and abroad does not show that the effect
in the United States, rather than the overall price-fixing conspiracy itself, proximately caused the
effect abroad.”).
Decisions from district courts are also uniform. See In re Hydrogen Peroxide Antitrust
Litig., 702 F. Supp. 2d 548, 553 (E.D. Pa. 2010) (holding that domestic injury exception did not
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apply where plaintiffs’ “global procurement programs . . . involved the setting at one time of a
single global price”); Sun Microsystems Inc. v. Hynix Semiconductor Inc., 608 F. Supp. 2d 1166,
1186 (N.D. Cal. Mar. 31, 2009) (“Both this court and the Ninth Circuit have held that, to the
extent that plaintiff’s proximate causation theory rests on proof of a global procurement strategy,
this is not a viable legal theory.”); In re Rubber Chems. Antitrust Litig., 504 F. Supp. 2d 777, 786
(N.D. Cal. 2007) (holding that domestic injury exception did not apply where plaintiffs alleged
that defendants “conspired to bring about a ‘single worldwide price increase’”).
The MDL court believed that this case was distinguishable because of (i) Motorola’s
domestic roots; (ii) the locale of the transactions at issue; 3 (iii) the fact that Defendants targeted
Motorola in the United States; and (iv) Defendants’ anti-competitive conduct in the United
States. But the MDL court did not explain why these facts mattered to the proximate cause
analysis, insofar as the inflated prices were paid by Motorola’s foreign affiliates. The court
agrees with Defendants that, under a straightforward reading of Empagran II and DRAM, none of
these facts establish that a domestic effect gave rise to Motorola’s Sherman Act claim.
First, the fact that Motorola is a domestic company is irrelevant to whether any domestic
effect gave rise to Motorola’s Sherman Act claim. That claim belongs to the Motorola foreign
affiliates who purchased LCD panels at inflated prices from Defendants. That the foreign
affiliates have assigned their claims to a parent company that happens to be a U.S. corporation
makes it no more likely that it was a domestic effect, rather than the overall price-fixing
conspiracy itself, that proximately (i.e., directly) caused Motorola’s foreign affiliates to purchase
LCD panels from Defendants at inflated prices. See Sun, 608 F. Supp. 2d at 1189 (“Without a
valid theory to show that it stands in the shoes of its subsidiaries for purposes of those DRAM
3

The MDL court did not elaborate on what about the locale of these transactions was
significant. The record facts are described infra p. 17.
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purchases, the purchases themselves must be viewed as foreign transactions made by
independent subsidiary entities, albeit pursuant to a global pricing strategy instituted by its parent
corporation . . . .”).
This court also fails to see how the “locale of the transactions at issue” helps Motorola, as
the undisputed facts show that the transactions were overwhelmingly foreign in nature. 4 The
MDL court identified one aspect of these transactions that took place domestically: Motorola’s
senior procurement officers in the United States approved the prices that Motorola’s foreign
affiliates were to pay for LCD panels. Motorola III, 2012 WL 3276932, at *3. But this domestic
approval cannot fairly be said to give rise to Motorola’s Sherman Act claim. For Sherman Act
purposes, the injury arose when Motorola’s foreign affiliates purchased LCD panels at inflated
prices, not when Motorola decided at what price those purchases would be made. See DRAM,
546 F.3d at 988 (stating that the foreign injury is “having to pay higher prices abroad”); In re
Monosodium Glutamate, 477 F.3d at 539 n.3 (stating that the injury is the “higher prices paid”).
Motorola’s domestic approval was not the direct cause of Motorola’s foreign affiliates’ claim;
rather, that claim resulted from the overall price-fixing conspiracy itself. See DRAM, 546 F.3d at
988.

4

See Defendants’ Joint Motion for Summary Judgment 8-9, Motorola III (“The Foreign
Assignors, not Motorola, Inc., purchased LCDs by issuing Purchase Orders to Defendants. The
Foreign Assignors, not Motorola, Inc., paid for the LCDs they purchased from Defendants. The
Foreign Assignors, not Motorola, Inc., manufactured handsets for global markets. . . . Every
Foreign Assignor Purchase Order that Plaintiff identified in discovery was issued outside the
U.S. Every Foreign Assignor Purchase Order that Plaintiff identified in discovery that identifies
a shipping address called for shipment to occur outside the U.S. Every Foreign Assignor
Purchase Order that Plaintiff identified in discovery called for billing outside the U.S. Every
Foreign Assignor Purchase Order that Plaintiff identified in discovery that includes Terms &
Conditions contained a provision requiring compliance with foreign law.” (footnotes and
citations omitted)).
17
A52

Case: 14-8003

Document: 84

Filed: 08/29/2014

Pages: 126

Even were Motorola’s domestic approval of the prices that its foreign affiliates paid an
effect that gave rise to its Sherman Act claims, the court also finds that it is not a “substantial”
effect on American domestic or import commerce. Thus, Motorola’s claim fails the first prong
of the domestic injury exception as well. An increase in domestic prices, or a reduction in
domestic supply, can constitute a substantial domestic effect that gives rise to a Sherman Act
claim. Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845, 859 (7th Cir. 2012) (finding that the
increase in domestic prices in potash constituted a domestic effect that gave rise to a Sherman
Act claim). But the fact “[t]hat certain activities might have taken place in the United States is
irrelevant if the economic consequences are not felt in the United States economy.” Turicentro,
303 F.3d at 305. This rule helps prevent the perverse result of a country with no interest in an
anticompetitive conspiracy applying its own antitrust laws. It is also supported by the principles
of prescriptive comity articulated in Empagran I and DRAM.

Because the economic

consequences of Motorola’s domestic approval of LCD prices were not felt in the U.S. economy,
the domestic approval cannot constitute a domestic effect that gives rise to a Sherman Act claim.
That Defendants targeted Motorola in the United States is also irrelevant to the
proximate cause analysis, Empagran II, 417 F.3d at 1271 (“That the appellees . . . had as a
purpose to manipulate United States trade does not establish that ‘U.S. effects’ proximately
caused the appellants’ harm.”), as is Defendants’ anti-competitive conduct in the United States,
In re Rubber Chemicals, 504 F. Supp. 2d at 784-85 (“[I]t must be the domestic effects of the
Defendants’ anticompetitive conduct, rather than the anticompetitive conduct itself, which gives
rise to [a Sherman Act claim].”).
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There was therefore no sound basis to find this case distinguishable from Empagran II
and DRAM. As in those cases, it was the overall price-fixing conspiracy itself that proximately
caused Motorola’s foreign affiliates to purchase LCD panels from Defendants at inflated prices.
B. Whether the FTAIA’s Import Exclusion Applies
Motorola argues that, if this court finds (as it has) that the domestic injury exception does
not apply to Motorola’s foreign injury claims, then the court should also revisit the MDL court’s
holding that the FTAIA’s general rule applies to Motorola’s claims. Sherman Act claims based
on “imports” are not barred by the FTAIA. See 15 U.S.C. §6a. Motorola argues that injuries
arising from Defendants’ sales of price-fixed LCD panels to Motorola manufacturing facilities
abroad that Defendants knew would be incorporated into Motorola devices sold in the United
States fall under the import exclusion of the FTAIA.
The MDL court found that because Motorola had alleged that the foreign-purchased
products were imported into the United States by Motorola affiliates, as opposed to Defendants,
the foreign-purchased products were not “imports” within the meaning of the FTAIA. This
holding is supported by precedent that the dispositive inquiry used to determine whether a
product is an “import” is “whether the conduct of the defendants, not plaintiffs, involves ‘import
trade or commerce.’” Turicentro, 303 F.3d at 303. The Turicentro court explained that because
the defendants did not directly bring their product into the United States, they cannot be labeled
“importers” and did not engage in “import trade or commerce.” Id. Following Turicentro, the
MDL court noted that Motorola had not alleged that the foreign-purchased products were
brought to the United States by Defendants, but rather by Motorola affiliates, and so the products
at issue were not “imports.” Id. The MDL court rejected Motorola’s argument that the products
were “imports” because Defendants intended for the foreign-purchased LCD panels and products
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to be brought to the United States, reasoning that a definition that depends on intent would be
difficult to apply. Because this holding was clearly supported by precedent, the court sees no
reason to reconsider it.
IV. CONCLUSION
The FTAIA applies to Motorola’s foreign injury claims because they are based on
nonimport conduct involving trade with foreign nations. These claims do not fall under the
FTAIA’s domestic injury exception because they do not arise from any domestic effect.
Accordingly, Defendants’ motion for reconsideration is granted, and Motorola’s claims based on
overseas purchases by its foreign affiliates (the Category II and III claims) are dismissed. Parties
are to appear for a status hearing on January 31, 2014, at 9:30 a.m. All pre-trial deadlines are
stricken for the time being.

ENTER:

/s/
JOAN B. GOTTSCHALL
United States District Judge
DATED: January 23, 2014
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CIRCUIT RULE 30(d) STATEMENT
Pursuant to Circuit Rule 30(d), counsel certifies that all materials required by
Circuit Rule 30(a) and (b) are included in this appendix, and the separate appendix
filed concurrently herewith.

Date: August 29, 2014

By: /s/ Thomas Goldstein
Thomas Goldstein

