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An the

United States Court of Appeals
For the Tleventh Chrruit

No. 21-12835

APPLE INC.,
Plaintiff-Counter Defendant-Appellant,
versus

CORELLIUM, INC,,

Defendant- Counter Claimant-Appellee.

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 9:19-cv-81160-RS

ON PETITION FOR REHEARING AND PETITION FOR
REHEARING EN BANC
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2 Order of the Court 21-12835

Before BRANCH and LUCK, Circuit Judges, and SANDS,” District
Judge.

PER CURIAM:

On May 8, 2023, in a thirty-eight page opinion, we partly af-
firmed and partly reversed the district court’s summary judgment
for Corellium, Inc. on its fair use defense. Ten days later, the Su-
preme Court decided Andy Warhol Foundation for the Visual Arts, Inc.
v. Goldsmith, 143 S. Ct. 1258 (2023). Apple Inc. petitions for rehear-
ing because, it argues, our decision conflicts with the Supreme

Court’s Warhol opinion.

At oral argument, we asked Apple about the Warhol case.
“The primary issue in that case,” counsel said, “I don’t think has
much bearing here.” Having carefully reviewed the Supreme
Court’s Warhol opinion, we agree. Warhol does not change our
conclusion as to the first fair use factor that Corellium’s product,
CORSEC, was moderately transformative, and the opinion does
not alter our balance of the four factors that they weigh in favor of
fair use. Apple’s petition for panel rehearing is therefore DENIED.
And its petition for rehearing en banc is DENIED, no judge in reg-
ular active service on the Court having requested that the Court be

polled on rehearing en banc.

" Honorable W. Louis Sands, United States District Judge for the Middle Dis-
trict of Georgia, sitting by designation.
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.-W.
Atlanta, Georgia 30303

David J. Smith

For rules and forms visit
Clerk of Court

www.cal | .uscourts.gov

August 23, 2023
MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 21-12835-DD
Case Style: Apple Inc. v. Corellium, Inc.
District Court Docket No: 9:19-cv-81160-RS

The enclosed order has been entered on petition(s) for rehearing.

See Rule 41, Federal Rules of Appellate Procedure, and Eleventh Circuit Rule 41-1 for
information regarding issuance and stay of mandate.
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